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PART B

THE SEXUAL OFFENCES AND DOMESTICE VIOLENCE ACT, 2018

St

{Act No. 15 of 2018)

I ASSENT

MSWATI 11
King of Eswatini

28% June, 2018

AN ACT
ENTITLED

AN ACT to make.provision concerning sexual offences and domestic violence, prevention

and the protection of all persons from harm from other sexual acts and acts of domestic violence
and to provide for matters incidental thereto.

10.

11

ENACTED by the King and Parliament of Eswatini.
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PART 1
PRELIMINARY

Shiort title and commencement.

L. (1) This Act may be cited as the Sexual Offences and Domestic Violence Act, 2018.
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{2) This Act shall come into force on such date as the Minister may, by notice in the Gazette,
appoint. a

Tuterpretation for Parts I to X1

2. (1) In this Act uniess the context otherwise requires “Minister” means Minister responsible
for Children, Gender and Family Affairs.

{2) In Parts I to XT inclusive, unless the contexi otherwise requires—

“applies force” includes the act of applying heat, light, electrical force, gas, odour, or any
other substance or thing whatsoever if applied in such a degree as to cause injury or personal
discomfort;

“qssault” means striking, touching, or moving, or otherwise applying force of any kind to, the
person of anether, either directly or indirectly, without the consent of fliat other person, or with
the consent of the other person if the consent is obtained by fraud, or any unconsented bodily
act or gesture attempt or threat to apply force of any kind to the person of aother without the
consent ol the other person, under slch eircumstances fhat the persen making the attempt or
threat has actually or apparently a present ability to effect the purpese of that person;

“bestiality” means a sexual act between a person and an animal;

“brothel” includes any house or place kept or used for the purposes of prostifution or for
persons to visit for the purposes of committing sexual acts or for any other lewd or indecent act
for monetary gain or other non-financial benefits;

“certificate” means a certificate mentiohed in section 64,

“child” yoeans, nolwithstanding any other law to the contrary, a person under the age of
eighteen years;

“Cowrt” means the High Court, Magistrate Court or such simitar Courts;

“Cpiminal Procedure and Evidence Act” means the Criminal Procedure and Evidence Act, Act;

“deiriment” for the purposes of section 10, includes the following— e

(a) apprehension or fear of violence fo, or against the property of, the stalked person or
another person;

(b) serious mental, psychological or emotional harm;
{c) prevention or hindrance from doing an act a person is lawfully entitled to do;
(d) compulsion to do an act a person is lawfully entitled to abstain from doing;

“distribute” inciudes— w



S12

{a) communicate, exhibit, send, supply or transmit to someone, whether to a particular
person or not;

{b) make available for access by someone, whether by a particular person or not;
{c) evter into an agreement or arrangement to do something in paragraph (a) or (b); and
(d} attempts to distribute;

“employee” means—

(a) a person, whether or not the person is an emplovee at common law, who works for pay
or other remuneration under a contract of service or under any other arrangement
involving control by, or sustained dependence for the provision of work upon, another
person;

(b) a persen, other than a person referred to in (a), who in any manner assists in carrying
on or conducting the business of an employer, whether or not is entitled 1o receive any
remuneration, reward, favour or benefit;

“employer” means—

(a) a department or administration of the Government or a municipality or local autherity
or any other functionary or institution when exercising a power or performing a duty in
terms of the Constitution of Swaziland Act, 2005 or exereising a public power or
performing a public function in terms of any legislation, which—

{1} employs persons who, in any manner and during the eourse of their employinent,
are placed in a position to werk with a child or in a pesition of authority, supervision
or care of a child or gain aecess to a child or piaces where children are present or
congregate; or :

(i) employs persons who, in any manner and during the course of their employment,
are placed in a position to work with a person who is physicaily or mentally disabled
or in a position of autherity, supervision or care of a person who is physically or
mentally disabled or gain access to a person who is physically er mentally disabled
or places where persons who are physically or mentally disabled are present or
congregate; or

(b) a person, organisation, institution, club, sports club, association or body who or which,
as the case may be—

(1} employs persons who, in any manner and during the course of their employment, are
placed in a position of authority, supervision or care of a child or a person who is
physically or mentally disabled or working with or will gain access to a child or
a person who is physically or mentally disabled or places where children or persons
who are physically or mentally disabled are present or congregate; or

(ii) owns, manages, operates, has any business or cconomic interest in or is in any
manner responsible for, or participates or assists in the management or operation
of any entily or business concern or trade refating to the supervision over or care of
a child or a person who is physically or mentally disabled or working with or who
gains access to a child or a person wha is physically or mentally disabled or places



S13

where children or persons who are physically or mentally disabled are present of
congregate;

genital organs include the whole or part of the male or female genital organs, anid further
includes surgically constructed or reconstructed genital organs;

“half” means, when used in reference to siblings in this Act, siblings who share ¢ne biclogical
parent;

“licensing authority” means an authority which is responsible for granting licencesor approving
the management or operation of any entity, business concern or trade relating to the supervision
over or care of a child or a person who is intellectually disabled:

“Afinister” means Minister respensible for Children, Gender and Family A ffairs;

“necrophifia” means a sexual act with a corpse of a human being:

“oral sex” means the bringing into contact of any part of the genitalia or anus of & personn with
any part of the mouth of another person.

“parent” includes step and adoptive parents;

“person who is physically disabled” means a person who has a restriction or inability to perform
an activity in the manner or within the range considered normal for a human being, mostly
resulting from impairment, to the extent that the person at the time of the alleged commission

of the offence in question, was—

(a) unable 1o appreciate the nature and reasonably foreseeable consequences of a
sexual act or sexual violation; :

(b) able to appreciate the nature and reasonably foreseeable consequences of such an
act or violation, but unable to act in accordance with that appreciation;

(¢) unable to resist the commission of any such act or violation; or

(d) unable to communicate the unwillingness of that person to participate in any such
act or violation;

“person who is mentally disabled” means a person affected by a mental disability, including
any disorder or disability of the mind, to the extent that at the time of the alleged comniission

of the offence in question, was—

(a) unable to appreciate the nature and reasonably foreseeablé consequences of a sexual
act;

(b} able to appreciate the nature and reasenably foreseeable consequences of such an act,
but unable to act in accordance with that appreciation;

{¢) unable to resist the commission of any such act; or
(d) upable to communicate the unwillingness of that person to participate in any such act;

“pornography” means a visual presentation, simulated or real of-
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{&) aperson who is, or is depicted as participating in or assisting another person to engage
in sexual acts or sexual violations or a lewd display of nudity which is intended for

sexual gratification;

{b} explicit sexual conduct which degrades a person, or which constitutes incitement to
cause harm; or

{(c) bestiality;
“preseribe” means prescribed by regulations made in terms of this Act;
“property of a person” means—

(a) property in which the person has a legal or equitable interest, whether or not another
person also has an interest in the property; or

{b} property that is otherwise—
(1) used and enjoyed by the person;
(i) available for the use of the person or enjoyment;
(111} in the care of thal person or custody; or
(iv)atthe premises at which the person is residing;
“prostitution” means the act of engaging, or where a person engages or offers to engage, in
the provision to another person, under an arrangement of a commercial ch aracter, of any of the
following activities~
{a} sexual intercourse;
{b) sexual act;
{c) masturbation;
(d) oral sex;
{e) an}rf activity, other than sexual intercourse, masturbation or oral sex, that involves
the use ol ene person by another for the sexual salisfaction of that person involving

physical contact, and it does not matter, whether—

(i} the arrangement is initiated with the person engaging irt the provision of the activity
or a third person; ot

(ii) the pecuniary or other reward under the arrangement is io be received by the person
engaging in the provision of the activity or a third person;

“Register” means the National Register for Sex Offenders mentioned in section 36

“Registrar” means the Registrar of the National Register for Sex Offenders under section 36;
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“relevant authority” means a public office or department or administration in the of the
Government or a munjcipatity or local authority or any other functionary or institution when
exercising a power or performing a duty in terms of the Constitution of $waziland Act, 2005
or exercising a public power or performing a public function in terms of any legislation which
is tasked with considering applications from prospective foster parents, care-givers, adoptive
parents or Curators,

“gexual act” means—

(a) the insertion, even to the slightest degree, of the genital organs of a persen into the
genital organs, anus or other orifice of another person: or

(b) the insertion of any other part of the body of a person or any object into the genital
organs, anus or other orifice of ariother petson for purposes of sexual gratification of the
person performing the insertion or third party, and inchudes but is not limited to-

(i) the medical definition of penctration; and

(ii) penetration of the vulva;

(iii) penetration to the labia majoria or minora;

(iv) penetration to the hymen or hymenal remnants;

(v) penetration past the hymen or hymenal remnants;
“sexual exploitation” means—

(a) sexually assaulting a person of allowing a person to be sexually assaulted;

(b} encouraging. inducing, or forcing a person to be used for the sexual gratification of
another person;

(c) using a person in or deliberately exposing a person 10 sexual acts or pernography; or

(d) procuring or allowing a person to be procured for commercial sexual exploitation or in
any way participating or assisting in the commercial sexual exploitation of a person;

“sexual penetration” includes any act which causes penetration to any extent whatsoever by-

(a) the genital organs of one person into or beyond the genital organs, anus, orifice or
mouth of another person;

(b) any other part of the body of one person or, any object, including any part of the body
of an animal, into or beyond the genital organs or anus or orifice of another persen; or

(¢) the genital organs of an animal, into or beyond the moutlt of another person;
“sexually penetrates” has a corresponding freaning to “sexual penetration”;

“sovual violation” includes any act, not being an act of sexual penetration. which causes—
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{a) direct or indirect contact between the genital organs or anus of another person or
breasts, in the case of a female, and any part of the body of another person or an animal,
or any object, including any object resembling or representing the genital organs or
anus of a person or an animal;
(b} direct or indirect contact between the mouth of one person and—

{1) the genital organs or anus of another person or, in the case of a female, her breasts:

(ii) the mouth of another person;
(iif) any other part of the body of another person, (excluding the genital organs or
anus of that person or breasts. In the case of a female) which could be used in an act

of sexual penetration, cause sexual arousal or stimulation or be sexually aroused or
stimulated thereby; or

(iv) any object resembling the genital organs or anus of an animal;

{c) direct or indireet contact between the mouth of the complainant and the genital organs
or anus of an animal;

(d) the masturbation of one person by another person; or

{e) the insertion of any object resembling or representing the genital organs of a person or
animal, into or beyond the mouth of another person.

PART 11
GENERAL SEXUAL OFFENCES
Rape.

3. (1) A person who rapes another commits an offence of rape and, for purposes of this Act,
the offence of rape is committed either by a male or female person against another person.

(2) For the purposes of this section Rape is defined as an uniawful sexual act with a person.

(3) An unlawful sexual act for the purposes of this Part constitutes a sexual act commitied
under any of the following circumstances—

(a) inany coercive ¢ircumstance:
(b) under false pretences or by fraudulent means;

{c} inrespect of a person who is incapable in law of appreciating the nature of the
sexual act;

{d) duress;
(e} psychological oppression; or
() fear of violence.

(4) Coercive circumstance, referred to in subsection (3) (a), includes any circlunstance
where there is-
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(a) a use of force against a person or against the property of that person or any other
person;

(b} a threat of harm against a person ot any other pérson or against the property of that
person or that of another person; or

{c) an abuse of power or authority to the extent that the person in respect of whom
a sexual act is committed is inhibited from indicating his resistance to such an act
or his unwillingness to participate in such an act.

(5) False pretences or fraudulent means, referred to in subsection (3)(b), are cifcumstances
where a persen—

() in respect of whom a sexual act is being committed, is led to believe that he is
commiiting such a sexual act with a particular person who is in facta different
person; or

(b) in respect of whom a sexual act is being committed, is led 1o believe that such an act
is something other than a sexual act.

(6) The circumstance in which a person who is incapable in law of appreciating the nature of
the sexual act which causes penetration, refefred to in subsection (3)(c), includes circumstanees
where such a person is, at the time of the commissien of such a sexual act~

{a) asleep;
(b} unconscious;

{c) under the influence of any medicine, drug, alcoho! or other substance to the extent
that the consciousness of that person or judgment is adversely affected;

(d) a mentally disabled person; or
(e) a person below the dge of eighteen years.

(7) It shall not be necessary for the purposes of this section to prove that the hymen was
broken, if the victim was a virgin, or that there is evidence of spermicidal discharge.

(8) Any person who contravenes subsection (1) under circumstances where there are no
aggravating factors, as referred to under the Criminal Procedure and Evidence Act shall, on
conviction, be liable to a term of imprisonment of—

(a) if the victim is or was fourteen years of age or below at the time of the offence,
not exceeding twenty-five years, in the case of a first offence and, in the case of a
subsequent offence, not exceeding thirty-five years;

(b} if the victim is or was between fourteen years of age and eighteen years of age at the
time of the offence, not exceeding twenty years, in the case of a first offence and. in
the case of a subsequent offence, not exceeding twenty-Six years;

(c) if the victim is an adult at the time of the offence, not exceeding eighteen years in
the case of a first offence and, in the case of a subsequent offence, not exceeding
twenty-five years;
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(%) Where it is established that the rape was committed with aggravating factors, as referred
to under the Criminal Precedure and Evidence Act the offender shall, on convietion, be liable
to a term of imprisonment of-

{a} it the victim is or was ten years of age or below at the time of the offence, not
exceeding thirty years, in the case of a first offence and. in the case of a subsequent
offence, not exceeding forty years;

(b) if the victim is or was belween ten years of age and eighteen years of age at thetime
of the offence, not exceeding twenty-five years, in the case of a first offence and, in
the case of a subsequent offence, not exceeding thirty-five vears:

(¢) if the victim was an adult at the time of the offence; not exceeding twenty vears in
the case of a first offence and, in the case of a subsequent offence. not exceeding

thirty years;

(d) Notwithstanding the provision stipulated in any other Act, such a sentence may not
bz suspended or postponed.

(16) Where the offender is of the age of eighteen years or below or pleads guilty to the
offence, the Court may use its discretion in sentencing the offender.

Incest,

4. (1) A persen who engages in an act of sexual penetration or attempts an act of sexual
penctration with the offspring, sibling, parent, or grandparent of that person commits the
offence of ineest and shall, on conviction, be liable to the penalties specified in subsection {2).

{2) A person who contravenes subsection (1) shall, on convietion, bé Hable to-

{a) imprisonment without an option of a fine, for a term not exceeding twenty-five
years, if the victim is less than the age of fourteen years;

(b) imprisonment without an option of a fine, for a term not exceeding twenty years, if
the victim s above the age of fourteen ysars but below the age of eighteen years;

(¢} to a fine not exceeding fifty thousand Emalangeni or imprisonment for a term not
exceeding ten years or to both, if the victim is eighteen years old and above.

{d} to a fine not exceeding twenty thousand Emalangeni or imprisonment for a term of
four years or both if both parties agreed to commit the incest.

(3) Tt shall be immaterial that the act or attempted act of sexual penetration happened with
the consent of either person.

{4} Tt shall be a defence to a charge under this section to prove that the accused person or
persons were, at the time when the act or attempted act of sexual penetration happened, acting

under the coercion of another person.

(5) A reference to an off-spring or other lineal descendant includes a relationship of the
type that is a half, adoptive or step.

(6) For the purposes of subsection (6) a reference to a step relationship-
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(a) includes a relationship corresponding to a step relationship arising because of
cohabitation in a relationship akin to a marriage or because of a foster relationship
or other legal arrangement; and

(b} does not include a step relationship that first arose after the relevant persons became
adults.

(7) The institution of a prosecution of a person who is a child at the time of the alleged
commission of the offence referred to in subséction (1) shall be authorised in writing by the
Director of Public Prosecutions or a persoh authorised by the Director of Public Prosecutions
for that purpose.

(8) The Director of Public Prosecutions or a person authorised by the Director of Public
Prosecutions for that purpose, unless theré are compelling reasons, may not delegate the power
to decide whether a prosecution in terms of this section should be instituted or not.

Sexnal assault.

5. (1) A person who unlawfully commits a sexual violation against anothér pérson, without
the consent of that other person commits the offence of sextal assault.

(2) A person who commits the offence of sexual assault shall, on conviction, be liable to
pay afine not exceeding thirty thousand Emalangeni or imprisonment for a peried not exceeding
fifteen years or both.

Inspiring the belief of sexual assault,
6. A person who unlawfully inspires the belief on another person that the other person shall be
sexually violated commits the offence of sexual assault and shall, on ¢onviction, be liable to a
fine not exceeding twerity thousand Emalangeni or to a term of imprisonment not exceeding ten
years or both.
Compelled sexnal assault,
7. Aperson who unlawfully compels a third person witheut the consent of that third person. to
commit an act of sexual violation with another person without the consent of that other person,
commits the offence of compelled sexual assault and shall, on conviction. or be lidble to pay a
fine not exceeding twenty-thousand Emalangeni or to a term of imprisonment not exceeding ten
years or both.
Compelled self - sexual assault.
8. A person who unlawfully compels another without the consent of that other person to~

(a) engage in—

(i) masturbation:

(ii) any form of arousal or stimulation of a sexual nature of the body of the
complainant; or

{ii1) sexually suggestive or lewd acts,
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(b) engage in any act which has or may have the effect of sexually arousing or sexually
degrading the complainant; or

(¢) cause the complainant to penetrate in any manner whatsoever the genital organs,
anus or other orifice of the complainant;

{(d) commit an act of bestiality,

comumits the offence of compelled self-sexual assault and shall en conviction, be liabie to paya
fine not exceeding thirty thousand Emalangenti or a tenm of imprisonment not exceeding fifteen
years or both.

Unlawful administering a substunce,

9. Any person who intentionally administers a substance to or causes a substance to be taken
by, ancther person—

(a) knowing that that other person does not consent, and
{b) with the intention of stupefying or overpowering that other person, so as to enable
himself or any person to engage in a sexual activity with the first mentioned other

person,

commits an offence and shall. on eonviction, be liable to pay a fine not exceeding twenty
thousand Emalangeni or to aterm ot imprisonment not exceeding ten years or both.

Unlawful Stalking.
10. (1) Any person who unlawfully stalks another person commits an offence of unlawful
staiking and shail on conviction, be liable to pay a fine not exceeding tweaty thousand
Emalangeni or 1o a term of imprisonment not exceeding ten years or both.

{2) For purposes of this section, unlawful stalking shall be conduct-

(a) directed at a person;

{b) engaged in on any one occasion if the conduct is protracted or on more than one
occasion; and

(¢} consists of one or more acts of the following, or a similar, tvpe of acts—
() following, loitering near, watching or approaching a person:

(i) contacting a person in any way, including but not limited to, by teigphone,
mail, fax, email or through the use of technology;

(iit) loitering near, waiching, approaching or entering a place where a person lives,
works or visits;

(iv) leaving offensive material where it will be found by, given to or brought to the
attention of, a person;

(v) giving offensive material to a person, directly or indirectly;
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(vi) an intimidating; harassing or threatening act against a person, whether of not
involving violence or a threat of viclence; and

(vii) an act of violence, or a threat of violerice, against the property of, anyone,
including the defendant. without a lawful excuse or a legally justiftable reason;

that would cause the stafked person reasonable apprehension or fear.

(3) For the removal of doubt, unlawful stalking for the purposes of this section does not
include the following acis—

{a) reasonable conduct engaged in by a person for the lawful trade, business or
occupation of that person;

{b) reasonable conduct engaged in by a person to obtain or give information that the
person has a legitimate interest in obtairung or 2iving; or

(c) acceptable courting.

(4) For purposes of subsection (2)(a) of ihis section the conduct has to be direeted to the
person who is being stalked.

Motive intmaterial for unlawful stalking.

11. (1) It shall be immaterial for the purposes of section 10(2)(&), whether the person doing the
unlawful stalking-

(a) intends that the stalked person be aware that the conduct is direeted at the stalked
person; or

(b) has a mistaken belief about the identity of the person at whom the conduct is
intentionally directed.

(2) Tt shall be immaterial for the purposes of section 10(Z¥a) and (c) whether the conduct
directed at the stalked person consists of conduct carried out in relation to another person or

property of another person.

(3) It shail be immaterial for the purposes of section 10(2)(b) whether the conduct
throughout the occasion on which the conduct is protracted, ot the conduet on each of a number
of occasions, consists of the same or different acts.

Court may restrain unlawful stalking.

12. {1) Notwithstanding subsection (2), a person who reasonably believes is being unlawtuily
stalked by another or any other person on behalf of the person who is being unlawfully stalked,
may make an application to Court for a restraining order against the statker and the Court shall
delermine the matter and issue the restraining order or dismiss the application.

(2) Whether a person is found guilty or not guilty on a charge of unlawful stalking or the
prosecution ends in another way, if the presiding officer considers it desirable, the presiding
officer may consider whether or not a restraining order shall be made against the person.
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(3) The presiding afficer may act under subsection (2) on application by the prosecuter er
an interested person or on the own initiative of the presiding officer,

{(4) The Court hearing the restraining order proceedings may make 2 restraining order
against the person in relation to any person or any property if it considers it desirable to do
so having regard to the evidence given at the hearing of the application or charge and on any
further evidence the Court may admit.

(3) Arestraining order may be varied or revoked at any time by the Court issuing the order
or by another Court if the order so provides.

(6) A person who knowingly contravenes a restraining order commits an offence and shall,
on conviction, be liable to pay a fine not exceeding twenty-five thousand Emalangeni orto a
term of imprisonment not exceeding five years or both.

(7} A question of fact for the presiding officer in restraintng order proceedings shall be
decided on the balance of probabilities.

PART III
COMMERCIAL SEXUAL ACTIVITIES

Commercinl sexual exploitation.

13. (1} A person who engages in commercial sexual exploitation commits an offence and shall,
on conviction, be liable to pay a fine not exceeding one hundred thousand Emalangeni or 1o
a term of Imprisonment not exceeding twenty years or both, but where the victim is a chiid,
that person shall, on conviction, be liable to a term of imprisonment not exceeding twenty-five
years.

(2) Forthe purposes of this section, a person commits commercial sexual exploitation {f. in
relation to another person, for financial or other reward, favour or compensation te such person
or {0 any other persou. the first mentioned person—

(a) invites, persuades or induces the person to allow another persen to commit a sexual
act or sexual violation with or on the person;

(b) makes available, offers or engages the person for the purposes of the commission of
sexual acts or sexual violations by any person;

(c) facilitates the commission of sexual acts or sexual violations by any person with or
on another person;

(d) facilitates, allows or knowingly permits the commission of sexual acts or sexual
violations by any person with a child while being a primary care-giver, parent,
foster parent, Kinship care-giver, temporary safe care-giver, guardian or curators of
that child or for any reason has power, possesston, custody or control over the child;
or

() detains the person, whether under threat, coercion, deception, abuse of power or
force for the purposes of the commission of sexual acts or sexual violations with or
on the person.
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Promoting conumercial sexual exploitation.

14. A person who—

{a) prints or publishes, in any manner, any information that is intended to promote
or facilitate conduct that constitutes or is intended or likely to constitute commercial
sexual exploitation as defined in section 13 or as contained in any other law or
international convention; or

(b} promoies or encourages the commission of an unfawful sexual act or an act which is
similar to commercial sexual exploitation or sexuat violations between one person
and another person or between any number of persons,

commits an offence and shall, on conviction, be Hable to pay a fine not exceeding fifty thousand
Emajangeni or to a term of imprisonment not exceeding ten years, but where the activities refate
to a child the sentence of imprisonment shall not exceed twenty-five years anid shall be witheut
an option of a fine.

Procuring prostitution.

15. A person who procures another to engage in prostitution commits an offence and shall,
on conviction, be liable to a fine not exceeding fifty thousand Emalangeni or to a term of
jmprisonment not exceeding fifteen years or beth but, where the victim is a child the term of
imprisonment shall not excecd twenty years without an option to pay a fine.

Benefiting from prostitution.

16. (1) A person who receives financial or other reward, favour or compensation from the
commission of sexual acts or sexual vielations by another person commits an offence and shatl,
on conviction, be liable to pay a fine not exceeding fifty thousand Emalangeni or to a terin of
imprisonment not exceeding fifteen years or both.

(2) A person may not be charged with an offence under subsection (1) if that person is a
child.

Living froni the earnings of prostitution.

17. (1) A person who lives wholly or in part on rewards, favours or compénsation from the
commission of sexual acts or sexual violations by another person, commits an offence and shall,
on conviction, be liable to pay a fine not exceeding thisty thousand Emalangeni or to a term of
imprisopment not exceeding ten years or both.

(2} A person may not be cenvicted of an offénce under subsection (1) if that person is a
child.

Keeping a brothel,
18. (1) Subject fo subsection {2), any person whao keeps.or is deemed to keep a brothel commits

an offence and shall, on conviction. be liable to pay a fine not exceeding fifty thousand
Emalangeni or to a term of imprisonment not exceeding fifteen years or both.
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(2} A person who commits an offence in the circumstances specified in section 19 {(a) or
(g) is liable on conviction 1o a sentence at the discretion of the Court taking inlo account all the
circumstances of the offence.

(3) The phrase “keeps a brothel” means for ihe purposes of this Part, owning, controlling
or managing a brothel or acting or assisting in the management of a brothel,

Certain persons deemed to keep a brothel,
19. The following persons shall, for the purposes of section 18 be deemed to keep a brothe]-

(a) any person who resides in a brothel unless that person proves that, that person was
ignorant of the character of the house or place;

(b} any person who manages or assists in the management of any brothel:

(c) any person who knowingly receives the whole or any share of any monies taken in
a broethel;

(d) any persen who, being the tenant or cceupier of any house or place, knowingly
permits such house or place to be used as a brothel;

{e) any person who, being the owner of any house or place, lets the house or place, or
allows it to be let, or to continue to be let, with the knowledge that such house or
place is to be kept or used or is being kept or used as a brothel:

() any person found in a brothel who refuses to disclose the name and identity of the
keeper, owner or manager of the brothel; and

(g) any person whoese spouse keeps or resides in ar manages or assistsin the management
ot a brothe] unless such person proves that be was i gnorant of the activities of the
brothe! or that the house or place was a brothel or that he lves apart from the speuse
who keeps the brothel and did not intentionally receive the whole or any share of
the monies taken from the business of the brothel,

Lease agreément relating 1o brothels void.

20. (1) An agreement to let a house or place to be kept or used as a brothel shall be null and
void.

{2) An agreement of letting or hiring of any house or place shall, if subsequent to the
conclusion of such contract the heuse or place becomes a brothel, be null and void from the date
the house or place becomes a brothel.

(3} Notwithstanding subsection (2), on proof by the owner of his ignorance that the house
or place was so kept or used as a brothel, the owner shall be entitled fo recover damages and
consequential damages.

Swmmary eviction when a house or place is used as a brothel,
21, The owner of a house or place kept or used as a brathel shall be entitled to apply to a

Magistrate having jurisdiction in the area in which the house or place is situated for summary
eviction of any person who may be keeping or using such house or place as a brothe] and the
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Magistrate may, after hearing evidence from the parties or from one party if the other fails for
whatever reason to submit any, order the summary éviction of the offending person.

Proceedings on complaint by householders or police that a house or pluce Is used as a brothel.

22. (1) If it appears to any Magistrate on swormn statement laid before Magistraté that any house
or place is being kept or used as a brothel, the Magistrate may—

(a) issue a warrant for the arrest of the person alleged to be the keeper of such brothel;
or

{b) issue a warrant authorising any police officer not below the rank of sergean{—

(i} to enter at any time and within such period as is stated in such warrant, such
house or place for the purposé of ascertaining the name and identity of the
keeper of such house or place;

(i) to question any person found in or upon such house or place and to require that
such person pravide their name and address; and

{iii) to demand, search for, and seize any account book, receipt, paper, document or
things tkely to afford evidence of the commission by any person of an offence
under this Act,

(2) For purpeses of subsection (1), a swormn statement that any house or place is being kept
or used as a brothel may be laid before a Magistrate by—

(a) not less than two householders of good repute whose dwellitgs are in the vicinity
of the relevant house or place;

(c) any police officer not below the rank of sergeant; or
(d) a social worker or a local autherity official.

(3) Any person found in such a house or place who, when called upon to do so by the police
officer cenducting the search. refuses to furnish his or her name and address or furnishes a name
or address which is faise in any material or particular or refuses to disclose the name or identity
of the keeper of the house or place or refuses to produce any book, receipt, paper, document
or thing which that person has in his or her possession or custody or under the control of that
person, commits an offence and shall, on convictien. be liable to pay a fine net exceeding
twenty thousand Emalangeni or to a term of imprisonment not exceeding five years or both.

(4) The issue of a warrant under subsection (1) (b) shall not in any way affect the power of
the Magistrate to issue af any time a warrant under subsection (1) (a) or under any other law.

PART 1V
MAKING AND DISTRIBUTING PORNOGRAPHIC MATERIALS,
AND OTHER RECORDINGS IN BREACH OF PRIVACY

Profibition of distribution or publication of pornography.

23. (1) A person, who—
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(a} distributes, publishes, advertises or exposes material which is pornographic to child
or an adualt without the consent of that adult:

{b} publishes or exhibits any pornographic material without printing in such material
his or her name and the prescribed particulars of his or her address or without
indicating the age restriction or consumer advice; or

(c) broadcasts a pornographic film, whether publicly or privatelv to children or non-
consenting aduits,

commits an-offence and. on conviction, shall be liable to pay a fine not exceeding fifty thousand
Emalangeni or to a term of imprisonment not exceeding fifteen years or to both,

{2) Where the person referred to under subsection (1) has parental power or conirol over
that child, and that person commits the offence mentioned in subsection ( (), that person shall,

on conviction, be liable to pay a fine of not exceeding seventy-five thousand Emalangeni or to
a term of imprisonment of not exceeding twenty years or both.

Using children for chiild pornography,

24. A person who unlawfully uses a child, whether or not for financial or other reward, reason,
favour or compensation to that child or a third person—

(a) for the purpose of creating. making or producing or by creating, making or
producing or in any manner assisting to create, make or produce any image,
publication, depiction, description or sequence in any manner whatsoever, of that
child—

(i) engaged in an act that constitutes a sexval offence;
(1i) engaged in an act of sexual penetration;
{iii) engaged in an act of sexual violation;

{iv) engaged in an act of self-masturbation;

(v) indecently exposed or the genital organs of the child in a state of arousal or
slimuliation;

(vi) in any form of stimulation of a sexual nature indecently exposing the béeasts of
the child;

{vii) engaged in sexually suggestive or lewd acts;

(viii) engaged in or as the subject of sadistic or masochistic acts of a sexual nature;
or

(ix) indecently exposed or the body or parts of the body of the child in2 manner or
in circumstances which, within context, violate or offend the sexual integrity
or dignity of the child or are capable of being used for the purposes of violating
or offending the sexual integrity or dignity of the child: or
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(b} for the purpose of creating, making or producing or by creating, making or
producing or in any manner assisting to create, make or produce any image,
publication, depiction, deseription or sequence in any manner whatsoever, of the
child-

(i) participating in. or assisting or facilitating another person to participate in any
one or such number of the acts specified under paragraph (a): or

(i) being in the presence of another person who commits or in any other mariner
being involved,

commits an offence and shall, on conviction, be liable to & term of impriscnment not exceeding
twenty-five years.

Making child pornography.

25. (1) A person who makes pornographic material involving a child cominits an offénce and
shall, on conviction, be lable to a term of imprisonmient not exceeding twenty-five years.

(2) In this section— “makes pornographic material invelving a child” includes—
(a) producing pornographic material involving a child; or
(b) attempting to make pornographic material involving a child.
Benefiting from child pornography.
26. Any person who gains financially from. or receives any favour, benefit, reward,
compensation or any other advantage, as a result of the commission of any act réferred to under

section 25 commits an offence and shall, on conviction, be liable to a term of imprisonment not
exceeding twenty years.

Distributing pornographic material involying a child.

27. A person who distributes pornographic material invelving 2 child comumits an offence and
shall, on conviction, be liable to a term of imprisonment not exceeding twenty years.

Possessing pornographic material involving a child.
28. A person who possesses pornographic material involving a child commits an offefice and
shall, on conviction, be liable to pay a fine not exceeding seventy-five thousand Emalangeni or
a term of imprisenment not exceeding fifieen years or both.
Defences for sections 24 to 28.
20. It is a defence to the otfences referred to under sections 24 to 28 for a person to prove that—

{a) the person engaged in the conduct that js alleged to constitute the offence is for

a genuine artistic, educational, legal, medical, scientific or public benefit purpose

including Swazi cultural events; and

{b) the conduct of that person was, in all the circumstances, reasonable for that purpose.
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Excluding won-essential persons from Court when pornographic material fnvolving a child
is displayed,

30. (1) When material alleged {0 be pornographic material involving a child is on display in a
Courtroom. the Court shall exclude from the Courtroom a person, who is not—

(a) aparty, or representing a party, to the proceedings; or
(b) the prosecutor; or
(c) a witness giving evidence; or

{d) necessary or desirable, in the opinion of the Court, for the proper conduct of the
proceedings,

(e) a person who applies to the Court to be present and whose presence, in the opinion
of the Court— '

(i} would serve a proper interest of that person; and
(it) would not be prejudicial to the interests of any child described or depicted in
the pormographic material, whethier or not any child can be identified from the

chiid exploitation material,

(2) When forming an epinion under subsection (1) (d) or (e), the Court shall consider the
public benefit of limiting the number of people with access to child exploitation material.

Using persons with a physical or mental disability for pornograpitic purposes,

31. (1) A person whe unlawfully uses a complainant, whether or not for financial or other
reward, favour er compensation to that complainant, or to a third person—

{a) for the purpose of creating, making, producing or in any manner assisting 1o create,
make or produce any image, publication, depiction, description or sequence in any
manner whatsoever, of~
(i) the complainant engaged in an act that constitutes a sexual offence;

(i) the complainant engaged in an act of sexual penetration;

{iii) the complainant engaged in an act of sexual violation;

{iv) the complainant engagcd in an act of sel-masturbation;

(v} the genital organs of the complainant in a state of arousal or stimuiation;
{vi}) any form of stimulation of a sexual nature of the breasts of the complainant;

(vii} the complainant engaged in sexually suggestive or lewd acts;

(viit) the complainant engaged in or as the subject of sadistic or masochistic acts of
a sexual nature;
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(ix) the body of the complainant in & manner or in circumstances which, within
context, violate or offend the sexual integrity or dignity of the complainant
or are capable of being used for the purposes of violating or offending the
sexual integrity or dighity of the complainant; or

(b) for the purpose of creating, making, producing or in any manner assisting to create,
make or produce any imagg, publication, depiction; description or sequence in any
manner whatsoéver of the complainant ~
(i) participating in, assisting, or facilitating another person to participate in; ot
(if) being in the presence of another person who commiits or in any manner-other

manner being involved in any act referted to in paragraphs (d)(i) to {ix),
commits an offence and shall, on conviction, be liable to a term of imprisonment

not exceeding twenty years.

(2) For the purpose of this section “complainant” means a person who is living with a
physical or mental disability.

Benefiting from using persons with a physical or mental disebility for pornographic puyposes
32. A person who gains financially fron, or receives any favour, benefit. reward, compensation
or any other advantage, as a result of the commission of an act specified in section 31 comimits
an offence and shall, on conviction, be liable to a term of imprisonment not exceeding twenty
years.

Observations or recordings in breach of privacy.

33. (1) A person who observes or visually records another person; in circumstances where a
reasonable adult would expect to be afforded privacy-

(a) without the consent of that other person; and
(b} when that other persen—
(i) is ina private place; or

(ii) is engaging in a private act and the observation or visual recording is made for
the purpose of obsetving or visually recording a private act;

commits an offence and shall, on conviction. be liable to a term of imprisonment not cxceeding
fifteen years.

(2) Aperson who unlawiully observes or visually records the genital or anal area of another
person, whether covered or bare, In circumstances where a reasonable adult would expect to be
afforded privacy in relation to those areas-

(a) without the consent of that other person: and

(b) when the observation or visual recording is made for the purpose of observing or
visually recording the genital or anal area of that other person—
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comtmnits an offence and shall, on conviction, be Liable to a term of imprisonment not exceeding
fifteen years.

Distributing prohibited visual recordings.
34. (1) A person who distributes a prohibited visual recording of another person having reason

to believe it to be a prohibited visual recording, without the consent of that other person commits
an offence and shall. on conviction, be liable to a term of imprisonment not exceeding fifteen

years.
(2) In this section, “prohibited visual recording”, of another person, means—

(a) avisual recording of the person in a private place or engaging in a private act made
in circumstances where a reasonable adult would expect to be afforded privacy; or

(b} avisual recording of the genital or anal area of that person, whether it is covered by
underwear or bare, made in circumstances where a reasonable adult would expect
to be afforded privacy in relation to those areas.

Persons who are not criminally linble for offences under section 33 and 34

35. A person is not criminally liable for an offence under section 33 or section 34 if-

(a} that person is, at the time of the offence, a law enforcement officer acting in the
course of duty; and

(b) the conduct of that person is reasonable in the circumstances for the performance of
the duties,

PART V
OFFENCES INVOLVING CHILDREN

Indecent treatmenr of chiliren,
36. (1) A person who-
{a} unlawlulily and indecently deals with a child;
(b) unlawfully procures a child to commit a sexual violation:
(¢) unlawfully permits himself or herself 1o be indecently dealt with by a child:

- (d) wilfully and unlawfuliy exposes a child to a sexual violation by that pETSon Or any
other person;

(e} without legitimate reason, wilfully exposes a child to any indecent object or any
indecent film, videotape, audiotape, picture. photograph, image or printed or written
matter; or

{(f) without legitimate reason, takeés any indecent visual image of a child-

commits an offence and shall, on conviction, —
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(i) ifthe child is of or above the age of twelve years, be liable w aterm of
imprisonment not exceeding twenty years;

(i) ifthe child is under the age of twelve years be liable to a term of imprisonment
pot exceeding twenty-five years; or

(iii} if the child is, to the kitowledge of the offender, a lineal descendant of the
offender or if the offender is the guardian of the child-or, for the time being, has
the child under the care of the offender, be liable to a term of imprisonument not
exceeding twenty years.

(2 In this section, “deals with” means doing-an act which would constitute an assault as
defined in this Act.

Maintaining a sexual relationship with a child.

37. (1) A person who maintains a sexual relationship with a child commits an offenice and shall,
on conviction, be liable to a term of imprisonment not exceeding twenty years.

(2) For an adult 1o be convicted of the offence of maintaining a séxual relationship with
a child, the presiding officer shall be satisfied beyond a reasonable doubt that the evidence
establishes that a sexual relationship with the child existed.

(3) Notwithstanding anything to the contrary contained in this Act or any other Jaw, in
respect of unlawful sexual acts involving a sexual relationship with a ¢hild—

(a) the prosecution shall not be required by the Court, law of any person to allege the
particulars of any one sexual act that would be necessaty if the act were charged as
a separate offence; and

(b) the presiding officer shall not be required by law to be satisfied of the particulars
of any one sexual act that it would have to be satisfied of if the act were charged as
a separate offence.

(4) An adult may be charged not only with the offence of maintaining a sexual relationship
with a child but also with onie or more other offences contained in this Part or in Parts Il to 1V
and Part VI to VIII alleged to have been corimitted by the aduit in relation to the child in the
course of the alleged sexual relationship.

(5) If the adult is convicted of both the offence of maintaining a sexual relationship with a
child and another offence or offences as mentioned in subsection (4), the Court convicting that
person shall not order that the sentences be served concurently.

(6) n this section, “sexual relationship” means a relationship that involves more than one
sexual act with a child over any period of time.

Sexual grooming of children.
38. A person whe—
{a) supplies. exposes or displays to a child—

() an article which is intended to be used in the performance of a sexual act;
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(ii} pornography as previded for in section 23; or
(iii) a publication,

te instruet, encourage, enable, induce or persuade the child to perform a sexual act with that
person or another person; or

(b) commits an act with or in the presence of a child or who describes the commission
of any act to or in the presence of a child with the intention to encourage or persuade
the child or to diminish or reduce any resistance or unwillingness on the part of the
child to—

(i) perform a sexual act with that person or a third person;

{ii} perform an act of self-masturbation in the presence of that person or third
person or while that person or a third person is watching;

(iii) be in the presence of or watch that person or a third person while that person or
a third person performs a sexual act or an act of self-masturbation;

(iv} be exposed to pornography as provided for under section 23;
{v) be used for pornographic purposes as provided for under section 24; or

{vi) expose the body of that child, or parts of the body of that child to that persen or
to a third party in a manner or in circumstances which violate or offend the
sexual integrity or dignity of the child;

(c) arranges or facilitates a meeting or communication with a child by any means from.
to or in any part of the world, with the intention of committing a sexual act with the
child;

(d) having met or communicated with a child by any means from, to or in any part of
the world, causes, invites, persnades, seduces. induces, entices or coerces the child—

(i) to travel to any part of the world in order to meet that person with the intention
o commit a sexval act with the child: or

(it} during such meeting or communication orany subsequent meeting or communication,
to commit a sexual act with that person or to discuss, explain or describe the
commntission ol a sexual act; or to provide that person, by means of any form of
coaumunication including electronic communication, with any lmage,
publication, depiction, description or sequence as eontemplated in section 24
{a} of the child or of any ether person; or

{e) having met or communicated with a child by any means from, to or in any part of
the world, travels to meet or meets the child with the intention of comntitting a
sexual act with the child,

commits an offence and shall, on conviction, be liable to a term of imprisonment not exceeding
twenty-five years.
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Promoting the sexual grooming of childrei.
39. A person who—
(a) manufactures, produces, distributes or facilitates the manufacture, preduction
or distribution of an article or a publication that promotes or is intended to be used
in the commission of a sexual act with or by a child;
(b) supplies, exposes or displays to a third person—
(i) anarticle which is intended to be used in the performance of a sexual act;
(i) pornography as provided for in this Act; or
(iit) =a publication,

with the intention to encourage, enable, instruct or persuade a third party 1o perform a sexual
act with a child; or

(c) arranges or facilitates a meeting or communication between a third person and a
child by any means from, to or in any part of the world, with the intention that the

third person may perform a sexual act with the child,

commits an offence and shall, on cenviction, be liable to a term of imprisonment not exceeding
twenty-five years.

Using electronic communication to procure children.
40. (1) A person shall not use electronic communication to=

(a) procure a child, or a person who the adult believes is a child, to engage in a sexual
act or sexual viclation in the Kingdom of Eswatini or elsewhere; or

(b) expose, without legitimate reason, a child, of a person who the adult believes is a
child, to any indecent matter, either in the Kingdom of Eswatini or ¢lsewhere.

(2) Aperson who coniravenes subsection (1) commits an offence and is liable onconviction—

(a) ifthe child is under the age of twelve years to a term of imprisonment not exceeding
twenty years; or

(b) if the child is twelve years or above, to a term of imprisonment not exceeding
twenty years;

(cj if the child is, to the knowledge of the offender, a linieal descendant of the offender
or if the offender is the guardian of the child or, for the time being, has the ehild
under the care of the offender, to a tenm of imprisonment not exceeding twenty-five
years.

(3) For purposes of subsection (1) (a}, a person engages in a sexual act or sexual violation
if that person—

(a) allows a sexual act or sexual violation to be done o the body of that person;
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(b) commits a sexual act or sexual violation to the body of that person or the body of
ancther person; or

(c} otherwise engages in an act of an indecent nature.
(4) Subsection (3} is not limited to sexual intercourse or acts involving physical contact.
(3) For purposes of subsection (1)(a), it is not necessary to prove that the adult intended
to procure the child to engage in any particular sexual act or sexual violation and, it does not
matter that, by reason of circumstances not known to the adult, it is impossible in fact for the

person to engage in the sexual act or sexual violation,

{6} For purposes of subsection (1), it does not matter that the person is a fictitious person
represented to the adult as a real person.

Compelling or causing children 1o witness sexual offences, sexual acts or self-masturbation,

41. A person who unlawfully. whether or not for sexual gratification of that person or thal of a
third person compels or causes a child to be present or to watch that person or the third person~

(a} while committing a sexual offence; or
(b) éngaging in an act of self-masturbation;

commits an offence and shall, on conviction, be liable to a term of imprisonment not exceeding
fifteen vears.

Abduction.

42, (1) For the purposes of this section abduction means unlawfully taking a child out of the
control of the custodian of that child or a person in charge of that child—

(a) with the intention of performing a sexual act or sexual violation with that child;
(b} for the purposes of harmful rituals or sacrifices: or
(c) for any other unlawful purpose.

(2) A person who commits an act of abduetion as defined in this section commits an offence
and shall, on conviction, be liable to a term of imprisonment not exceeding fifieen years,

Marrying of a child or placing them in a situation akin fo o narriage.

43. A person shall not marry a child in contravention of the Marriage Act No 47 of 1964 or
any Act succeeding the Marringe Act No. 47 of 1964,

PART VI
OFFENCES INVOLVING PERSONS WHO ARE PHYSICALLY
OR MENTALLY DISABLED

Sexual grooming of persons who are phiysically or mentally disabled,

44, (1) A persen who—



(a)

to instruet,

83

wh

supplies, exposes or displays to a third person—

() an article which is intended to be used in the performance of a sexual act:
(i) pornography as provided for in section 23; or

(iii) a publication,

encourage, persuade, of enable the third person to perform a sexual act with a

physically disabled person, without the consent of that physically disabled person, or a mentally
disabled persen; or

(b)

{©)

arranges ot facilitates a meeting or cormunication between a third person and

a physically disabled person, without the consent of that physically disabled person,
by any means from, to or in any part of the world, with the intention that the third
person may perform a sexual act with a physically disabled person without the
consent of that physically disabled person;

arranges or facilitates a meeting or communication with a physically disabled
person, without the consent of that physically disabled person, by any means from,
to or in any part of the world, with the intentien that that person may commit a
sexual act with the physically disabled person, without the consent of that physically
disabled person;

(@) having met or communicated with a physically disabled person, without the consent

(e)

of that physically disabled person, by any means from, 1o or in any part of the
world, invites, causes, persuades, seduces, induces, entices or goerces the physically
disabled person—

(i) to travel to any part of the world in order to meet that person with the intention
to commit a sexual act with the physically disabled person without their
consent; or

(ii) during such meeting or communication or any subsequent meeting of
communication, to commit a sexual act with that person, discuss, explain or
describe the commission of a sexual act, or provide the physically disabled
person, by means of any form of communication including electronic
communication, with any image, publication, depiction, description or sequernce
as provided for in seetion 24 () without the consent of that physicaily disabled
person; or

having met or communicated with a physically disabled person without their
consent by any means from, to ot in any part of the world, intentionally travels to
meet or meets the physically disabled person with the intention of committing a
sexual act with the physically disabled persen without the consent of that physically -
disabled person—

commits an offence and shail, on conviction, be lable to a term of imprisonment not exceeding
twenty-five years.

(2} A person who—

(@

supplies, exposes or displays to a mentally disabled person—
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{1) anarticle which is intended to be used in the performance of a sexual act:
{ii) pornography as contemplated in section 23; or
(iii) a publication,

to encourage, persuade, instruct or enable the mentally disabled person to perform a sexual act;
ar
(b) comumits any act with or in the presence of a mentally disabled person or who
describes the commission of any act to or in the presence of a mentally disabled
persen with the intention to encourage or persuade the mentally disabled person
or to diminish or reduce any resistance or unwillingness on the part of the mentally
disabled person to—

(i) perform a sexual act with that person or a third person;

(if) perform an act of self-masturbation in the presence of that person or of a third
party or while that person or the third party is watching;

(iii) be in the presence of or watch that person or the third party while that person
or the third party performs a sexual act or an act of self-m asturbation;

(iv) be exposed to pornography as provided for in section 23;
{v) be used for pornographic purposes as provided for in section 24: or

(vi) expose body of that mentally disabled person, or parts of the body of the mentally
disabled person to that person or to a third party in a manner or in circumstances
which violate or offend the sexual integrity or dignity of the mentally disabled
person;

{¢) wranges or [acilitates a meeting or communication with a mentally disabled person
by any means from, 10 or in any part of the world, with the intention that that person
may commit a sexual act with the mentally disabled person;

{d) having met or communicated with a mentally disabled person by any means from,
to or in any part of the world, invites, persuades, seduces, induces, entices or coerces
the mentally disabled person—

(1) to travel to any part of the world in order to meet that person with the intention
to commit a sexual act with the mentally disabled person: or

(ii) during such meeting or communication or any subsequent meeting or
communication to, commit a sexual act with (hat person, discuss, explain er
describe the commission of a sexual act or provide the mentally disabled
person, by means of any form of communication including electronic comrmunication,
with any image, publication, depiction, description or sequence as provided for
in section 24 (a); or

{¢) having met or communicated with a physically disabled person without their
consent by any means from, to or in any part of the world, travels to meet or meets
the mentally disabled person with the intention of committing a sexual get with the
mentally disabled person,



S37

commits an offence and shall, on conviction, be liahle t0 a sentence of impriscnment not
exeeeding twenty-five vears.

PART VII
OTHER OFFENCES

Bestiality.
45. A person who unfawfully commits dn act-
(a) which causes penetration to any extent whatsoever by the genital organs of—
(i) that persen into or beyond the mouth, genital organs or anus of an animal; or
(i} an animal into or beyond the mouth, genital organs or anus of that pérson; or
(b) of masturbating an animal,
commits the offence of bestiality and is lable, on conviction, to pay a fine not exceeding
twenty-five thousand Emalangeni or be liable to a term of imprisonment not exceeding ten
years or to both.
Necrophilia.
46. A person who commits a sexual act with a human corpse commits ait offence of Necrophilia
and is liable on conviction to pay a fine not exceeding fifty thousand Emalangeni or a term of
imprisonment not exceeding fifteen years or to both.
Exposure of or causing exposure or display of genital organs or anus (“flashing”).
47. (1) A person who unlawfully, whether or not for the sexual gratification of the person or 2
third person or not, exposes or displays ot causes the éxposure or display of the genital organs
or anus of the person or the third party to another person, without the consent of that other
person, commits an offence and shall, on conviction, be liable to a fine not exceeding fifteen
thousand Emalangeni or imprisonment not exceeding five years or both.

{2y 1t is a defence to the offence under subsection (1) to establish all of the following—

(a) the exposure or display of the gen ital organs was by the parent or guardian of the
child;

(b) the child was under the age of twelve;

(c) the child required assistance with bathing;

{d) the exposure was only for the purposes of the parerit and child bathing together; and
() no unlawtul sexual act was commitied during the course of the bathing.

(3) Tt shali further be a defence to the offence provided for in subsection (1) to establish that
ihe exposure was—

(a) stricily for medical or health purposes;
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(b) by the parent or guardian for ascertaining, on reasonable suspicien, that the child
might have been sexually violated or molested:

(c) for purposes of gathering evidence,

PART VIII
SEXUAL HARASSMENT

Sexual harassntent.
48. (I} A person who sexually harasses another commits an offence and shall, on conviction,
be Hable to pay a fine not exceeding twenty-five thousand Emalangeni or to imprisonnent for a
period not exceeding ten years or to both.
(2) Sexual harassment for the purposes of this Act is committed where~
(a) a person subjects another person to anunsolicited act of physical intimacy, including
but not Timited to, physical contact such as patting, pinching or touching in a sexval

way or unnecessary familiarity such as deliberately brushing against another;

(b} aperson makes anunsolicited demand or request, whether directly or by implication,
for sexual favours from the other person;

(c) aperson engages in any other unwelcome conduct of a sexual nature in relation to
the other person including but not limited to offensive telephone calls and indecent
exposure;

(d) the person engaging in the conduet deseribed in paragraphs (a), (b} or (¢}, does so-
(i} with the intention to offend, humiliate or intimiclate the other person; or
(ii} in circumstances where a reasonable person would have anticipated the

possibility that the other person would be offended, huiiliated or intimidated
by the conduct,

(3) For purposes of subsection (2) {d){ii), the circumstances that are relevant in determining
whether a reasonable person would have anticipated the possibiiity that the other persen would
be offended, humiliated or intimidated by the conduet include—

{a) the sex of the other person;

(b} the age ol the other person;

(c} the race of the other person:

() any impairment that the other person has;

(e) the relationship between the other person and the person ehgaging in the conduct;

(f) the nature of the place, whether private or public, and the time of the day; and

(g} any other circumstance of the other person the Court may find or déem relevant.
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PART IX
EVIDENCE
Abolishment of the cautionary rile.
49, Notwithstanding the provisions of the common law, any other law or rule of practice, a
Court shall not treat the evidence of & witness in criminal proceedings before that Court with

caution and shall not call for corroboration of evidence solely on aceount of the fact that the
witness is—

(a) the complainant of a sexual offeriee; or
{b) a child.
Delay in reporting,

50. A Court, in criminal proceedings involving the alleged commission of a sexual offence,
shall not draw an inference solely on account-of-

(a) the fact that previous consistent statements have not been made; or

(b) the length of any delay between the alleged commissien of such oifence and the
reporting of the offence to the police.

Principles of evidence in cases of sexual offence.

51. In cases of sexual offence, the Court shall be guided by and, where appropriate, apply the
follewing guiding principles=

{a) consent canriot be inferred by reason of any words or conduct of a victim where
force, threat of force, coercion or taking advantage of a coercive environment

undermitied the ability of the victim to give voluntary and géruine consent,

(5) consent cannet be inferred by reason of any words or conduct of avictin where the
victim is incapable of giving voluntary and genuine consent;

(c) consent caiinot be inferred by reasen of the silence of, or lack of résistinde by, a
victim te the aileged sexual effence; or

{d) credibility, character, antecedents or predisposition to sexual availability of a victim
or witness cannot be inferred by reason of the sexual nature of the prior ot subsequent
conduct of a victim or witness.

Evidence of other sexual conduct,

52. For cases being dealt with under Part 1, the Court shall not admit evidence of the prior or
subsequent sexual conduct of a victim or witness.

Admissibility of certain evidence;

53, Evidence of the surfounding circumstances and the impact of any sekual offence upen the
victim may be adduced in criminal proceedings where such offence is tried in order to prove—
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(a) whether a sexual offence is likely to have been commisted—
(i) towards or in conpection with the person concerned: or
(1) under coercive circumstances referred to in section 3;

(b) the extent of the harm suffered by the person concerried for the purposes of imposing
an appropriate sentenee.

In camera procedure to consider relevance or adinissibility of evidence.

54. (1) Where there is an infention to ntroduce or solicit, including by means of questioning of
a victim or witness, evidence that the victim consented o an alleged crime of sexual vielence,
or evidence of the words, conduct, silence or lack ofresistance of a victim or witness as referied
to in section 51. the person inlending to introduce or elicit such evidence shall make an
application or give hotification to the Court which shall describe the substance of the evidence
intended to be introduced or elicited and the relevance of the eviderice to the issues in the case.

(2) In deciding whether the evidence referred to in subsection (1) is relevant or admissible,
a Court shall hear in camera the views of the Prosecutor, the defence, the witness and the victim
and shall take into account whether that evidence has a sufficient degree of probative value to
an issug in the case and the prejudice that such evidence may cause,

{3} For purposes of this section, the Court shall be guided by the guiding principles outlined
in section 51, especially with respect te the proposed questioning of a victim.

{4) Where the Court determines that the evidence referted to in subsection (2} is admissible
in the proceedings, the Court shall state on the record the specific purpase for which the
evidence is admissible and in evaluating the evidence during the proceedings, the Coutt shail
apply the prineiples outliaed in subsections 51. ' '

Hearsay evidence,

55. (1) Hearsay evidence may be admissible in proceedings brought under this Act in exceptional
cases, '

(2) In this section “excepticonal cases” include cases where the victim—
(a) js of the age of fourteen years or below at the time of the commission of the act;
{b) is a vulnerable elderly person;
(c) has been proven to be mentally impaired or suffering from psychological or
psychiatric harmby a medical practitioner, social workér ora registered psychologist;

or

(d) has a visual, hearing or speech impairment.
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PART X
NATIONAL REGISTER FOR SEXUAL OFFENDERS

Establishment of National Register for Sex Offenders and designation of Registrar of
Register.

56. (1} A National Register for Sex Offenders containing particulars of persons convicted of
any sexual offence or who have been dealt with in terms of section 165 or section 319 of the
Criminal Procedure and Evidence Act whether commiited before or after the commencemeént
of this Act and regulations, shail be established and maintained by the Miiister or an officer so
designated by the Minister or other appropriate authority.

{2y The Minister or such other appropriate authority shall designate a fit and proper
person, with due regard to the experience; conscieatiousness aid integrity of that person, as the
Registrar for the National Registet for Sex Offenders.

(3) The Registrar shall éxercise and perform such powers, duties and 'functions subject to
the provisions of this Act and the regulations.

Objects of the Register.

57. The objecis of the Register are to protect vietims of sexual offences particularly ¢hildren
and persons who are physically or mentally disabled against sexual offenders by-

(a) establishing and maintaining a record of persons who havé been convicted of a
sexual offence, whether corimitted before or after the commencement of this Act

and whether committéd in or outside Eswatini; or

(b) establishing and maintaining a record of persons who are alleged to have committed
a sexual offence, in respect of whem a Court, whether before or after the commencement
of this Act-

(iy in the Kingdom of Eswatini has made a finding and given a direction in terms
of section 163 of $éction 319 of the Criminal Piocedure and Bvidence Act; or

(i) outside the Kingdom Eswatini hias made a finding and given a direction
mentioned in subparagtaph (i) in terms of the law of the country in question;

{c} informing an employer applying for a certificaté undérsection 64 whether or not the
particulars of the person seeking employment from an employet are contained in
the Register; and

(d) informing the relevant authorities dealing with fostering, care-giving, adoption,

applying for a certificate as specified in this Part whether or not the particulars of
any applicant, as specified in section 58, have been included in the Register.
Contents of Register.
58. The Register shall-

{a) be established and maintained in the prescribed manner and format: and

(B) contain the following particulars of persons referred to in section 59-
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(1) thetitle, actual or estimated age, full names and surname of the person, including
any known alias or nickname and, where applicable, the profession or trade of
that person;

(i) the last known physical address of the person, and any other contact details,
including a postal address, where applicable;

(iii) the identity number, passport number and driver’s licence numtber of the
person, where applicable;

(iv) the sexual offence in respect of which the person has been convieted, the
sentence imposed, the date and place of conviction and sentence, as well as the
relevant prisoner identification number, where applicable;

{v) the Court in which the trial took piace and the case number;

{vi} the name of the médical institution or medical practitioner of a person and
details of the sexual offence allegedly committed by a pérson who has been
dealt with in terms of section 165 of the Criminal Procedure and Evidence Act
and g '

?

(vii) any other particulars as may be prescribed in the regulations; and
(e} il the conviction and sentence took place in a foreign Jurisdiction, contain as far as
possible the equivalent information as is mentioned jn paragraph (b), as obtained
trom the relevant couniry or any other legal source.
Persons whose names shall be included in Register and related matters.
39. (1} The particulars of the following persons shall be included in the Register—
(a} A person who in terms of this Act of any other law~
(i) has been convicted of a sexual offence;
(i) is alleged to have committed a sexual offence in respect of whom a Coutt,
made or has made a finding and given a direction in terins of section 165 or 319

of the Criminal Procedure and Evidence Act;

(i) is serving a sentence of imprisonment or who has served a sentence of
imprisonment as the result of a conviction for a sexual offence: or

(iv) has a previous conviction for a sexual offence or who has nat served a sentence
of imprisonment for such offence; and

{(b) any person-

() who, in any foreign jurisdiction, has been convicted of any offence equivalent
to the commission of a sexual offence;

(i} who, in any foreign jurisdiction, has been dealt with in a manner equivalent to
that contemplated in paragraph (a)(ii} or (ii1) whose particulars appear on an
official register in any fereign jurisdiction, pursuant to a conviction for a sexual
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offence or as a result of an arder equivalént to that contemplated in paragraph
(a)(if), whether committed before or aftér the commencemeont of this Act.

(2} A Court that has in ierms of this Act or any other law-

(a) convicted a person of a sexual offence and, after sentence has been imposed.by that
Court for such offerice, in the presence of the convicted person; or

(b) made a finding and given a direction in terms of section 163 of the Criminal
Procedure and Evidence Act, that the person is by reason of mental illness or
mental defect net capable of understanding the procéedings so-as to make a proper
defence or was, by reason of mental ilinéss or mental defect, not criminally
responsible for the act which constituted a sexual offence, in the presence of that
person, — :

shall make an order that the particulars of the person be included in the Register.

(3) When making an order under subsection {2), the Court shall explain the contents and
implications of such an order, including section 68, to the convicted person.

(4) Where a Court has. made an osder under subsection (2)(a), the Registrar of the High
Court or the clerk of the relevant Magistrate Court shall, where passible notify the employer
in the prescribed manner, of such order and shall forthwith forward the order to the Registrar,
together with all the particulars referred to in section 58 of the convicted person, and the
Registrar shall immediately and provisionally, in the prescribed manner, enter the particulars of
the person cencerned in the Register, pending the outcome of any appeal or review and shall,
after—

(a) the period for noting an appeal or taking the matter on review has expired; or

(b) the appeal or review proceedings have been conciuded in the case of an appeal or
review, either enter or remove such particulars from the Register, depending on the
outcome of the appeal or review or the abandonment er €xpiry of the noting of
appeal of review. "

(5) Where a Court, for whatever reason, fails to make an order under subsection (2) the
prosecuting authority or any person shall immediately or at any othet time bring this omissicn
to the attention of the Court and the Coutt shall make such order.

(6) The Commissioner Generalof Correctional Sérvices shall~

(a) in the prescribed manner and within thiee moriths after the cemmencéement of this
Act, forward to the Registrar the particulars referred to in se ction 58 of every
prisoner or former prisoner whiich he has on recerd, who, at the commencérnent of
this Act, is serving a sentence of imprisoriment or who bas served a sentence of
imprisonment as the result of & coaviction for a sexual offence, and the Registiar
shali forthwith enter those particulars in the Register; and

(b) in the preseribed manner and period, inform gach serving prisoner whose particulars
have been forwarded to the Registrar of the implications of the particulars so-sent
to the Registrar. :
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(7) The National Commissioner of the Royal Eswatini Police Service shall, in the preseribed
manner and within three moiiths after the commencement of this Act, forward to the Registrar
all the available particulars in his or fier possession réfeired t6 in section 58 of every persen,.
who, dt the commencement of this Act, has a previeus conviction for a sexual offence and the.
Registrar shall forthwith enter thosg paiticulars in the Register,

(8)  The Director of Health Serviees shall—

() in the prescribed manner and within three months. after the: commencement of this
Act, forward to the Registrar the particulars referred to.in section 58 of every
person, who, at the commencement.of this Act, is subject to-a direction in terms of
section 165 of the Criminal Procedure and Evidence Act, asthe result of an dct
which constituted a sexaal offeiice and the Registrar shall forthwith entei those
particulars in the Register; and

(b} in the prescribed manner and pcriod, inform each person referred to in paragraph (a)
whose particulars have been forwarded to the Registrar of the implications thereof,

Obligations on person on Register to notify-of any change of details,

60. (1) A person whose particulars have been submitted to the Registrar as provided for in
this Pait and especially in terms-of section 59 and whose narite or names, seX, identity number,
physical or postat address or other details as requited 4ir section 58 have changed, shall notify
the Registrar of any such change within fourtéen days of such change.

(2) A person referred o in subsection (1) whe intentionally fails to nctify the Registrar of
any change as required by this section, commits an 6ffencé: and shall, on conviction, be liable
to a pay a fine not exceeding seven theusand Emalangeni or to a teim of imprisonment fot
exceeding eightesn months or both,

Rentoval of particulars from R egister.
61. (1) The particulars of a person-who has been ¢onvicted of a sexual offence and who-

(a) was at the time of the ¢conviction a first offender. may on application, be removed
trom the Register after a period of ten years after comipletion 6fthe sentence;

(b) was at the time of conviction a second or subsequent offender, may not be removed
from the Register; or

(¢} was dealt with in terms of section 165 ofthe Criminal Procedure and Evidence Act,
may. on application be removed from the Register after a period of five (5) years
has lapsed after such person hias recovered from the mental illxiess o mental defect
in question and is discharged by the Court from any restrictions iniposed on him.

~ {2) A person mentioned in subsection (_'I_-)_._may apply, in the preseribed manner, to the
Registrar to have his particulars removed from the Register,

(3) The Registrar, in consultation with the Minister, shall, aficr considering the application,
remove the particulars of the person mentioned in paragraph {a) of subsection (1) from: the
Register, unless the person concerned has an mvestigation or a charge relating to a sexual
offence pending against that person and the relevant investigation or cdse has fiot yet béen
finalised, in Which event the finalisation of the application shall be postponed uniil the Registrar -
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has. in the prescribed ihanrier, received information on the-outcome of the invéstigation:or ¢ase.

(4) The Registrar may, at the request of a person whose particulars are included in the
Register, remove these particulars-from the Register if the Registrar is satisfied that the éntry of
those particulars in the Register was ¢learly in errof.

Confidentiality and disclosure of information.

62. (1) The Registrar and any ather person who assists the Reglstrar in the exercise and
performance of his powers, duties and functidns may not disclose any information which he has
acquired in the exercise of the powers, ditics and perfortance of the funetions or carrying out
of the dutiés ¢onferred upon, assighed to or imposed upon him or her under this Act, except—

(a) for the purpese of giving effect to the provisiens of this Act; er
(b} when required to do 56 by any Court:

(2) Exceptin so far as it may be necessary for thie purpose of this Act, the Registrar and ahy
other person wha assists the Registrar in the éxersise and performance ofhis powers, ditties and
functions, who wilfully discloses any information to any-other person is guilty-ofan offence and
shall, on conviction, be liable to pay a fine Aot e:\ceedmg ten thousand Emalangeni of {6 2 térm
of imprisotiment not exceeding two years or both.

(3) A person who discloses any information which that person has acqiitred in the exergise
of the powers, performance of the functions of caitying out of the duties conferred upon;
assigned to of inposed upon him under-this Act, except—

(a) for the purpose of giving effect to the provisions of this Act; or
{b) when required to do so by any competent Court,

cathmits an offence and shall, en convietion, be lable to pay a fine not exceeding ten thousand
Emalangeni or to a term of imprisonment not execeding two years ar o bot. '

(4) Except in so far as it may be necessary for the purpo'”_s of this Act, any person’
who wilfully discloses or publishes any information to any othet person which that persoi
has acquired as 4 fesult of an application contémplated in section 64 or in any other manner
comrits an offence and shall, eni-cofivietisiy; be liable to pdy a fing not-éxcecding tefi thousang
Emalangeni or to a term of iinprisoncnent not exeeeding two years ot both. '

Prohibition oi certain types of eniployment of persons who have comminted sexual offences
dagainst children and persons who are disabled,

63. (1) A person who has been ¢onvicted of a sexual offenice orhas beett dealt with in terms of
section 165 or 319 of the Criminal Procedure and Evidence Act. whether committed before or
after the commencement of this Act, whether committed in oF outside the Kingdom of Eswatini,
and whose particulars have been included in the Register, may not- R

(a) be employed t6 work with a child or with a person who is physically or mentally
disabled in any cireumstances;
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(b) hold any position, related to the employment of that person, or for any commercial
benefit which in any manner places that person in any position of authority or which
in any other manner, places that person in a position of authority, supervision or
care of a child or a person who is physically or mentally disabled or where that
person gains access to a child or a person who is physically or mentally disabled
or places where children or persons who are physically or mentally disabled are
present or congregate; '

(¢) be granted a licence or be given approval io manage oroperate any entily, business
concern or trade in relation to the supervision or care of a child or a person who s
physically or mentally disabled; or

{d) become the foster parent, care-giver or adoptive parent of a child; or

() become the curator of a person who is meatally disabiled.

(2} A person who contravenes this section, commits an offence and shall, on convietion, be
liable to pay a fine not exceeding twenty-five thousand Ermalangeni or to aterm of imprisonment
not exceeding five years or both.

Persons entitled to apply for certificate.
64. An application for a certificate, statirig whether or ngt the particulars of a person mentioned
in the application are recorded in the Register may, solely for the purpose of complying with

any obligation under this Act, be made in the prescribed manner by—

{a) an employer in respect of an employee or a prospective employee as provided in
section 65(1);

(b) alicensing authority in respect of an applicant as provided in section 67 (1)

(¢) arelevant authority in respect of an applicant as provided in section 68 {1y

(d) an employee provided in section 66 (1) and (2) in respect of his own particulars;

(e} a person provided in section 67 (2) applying for a licence or approval to manage
Or operate any entity, business concern or trade in relation to the supervision over

or care of children in respect of his or her own particulars;

(f) aperson mentioned in section 68 (2) applying to become a foster parent, care-giver,
or adoptive parent in respect of his own particuiars:

(g) a person whose particulars appear on the Register in respect of his own particulars;
ot

(h) any other person a Court may authorise after an application has been so made to the
Court.

Obligations of employers in respect of employees.

65. (1)  Any employer whose employee falls under section 63(1) shafi-
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(2) at the date of commencetent of this Act, has in his employment an eniployee; may
from the date of establishment of the Registet, in the prescribed manner, apply to
the Registrar for a certificate, stating whether or not the particuiars of the Brﬁplo.yee
are recorded it the Register; or

(b from the date of establishment of the Register, intends employing an employee,
shall, in the prescribéd manner, apply to the Registrar for a certificate, stating
whether or not the particulars of the pote ntial emplovee are recoided in the Re gister.

(2} Subjectto the commencement of this Act=
(a) anemployer shall—

(i) subject to paragraph (d) not continue to employ an employee contemplated in
suhsection (1)(a); or

(i) not employ an employee eonte mplated in subsection (1)(b), whose particulars
are recorded in the Register;

(b) an employer who, during the course of an- employment relationship, ascertains that
. the particulars of an employee conternplated in subsection (i}(a) have been recorded
in the Registér, irrespective of whether such offence was committed during the
course of employment of that employee, shall, subject to paragraph (d) immediately
terminate the employment of such employee; '

{¢) and notwithstanding paragtaph {d) an employer shall immediately terminate the
employment of an employee who fails to disclose a conviction of a sexual offence
or has been dealt with in terms of section 163 or section 319 of the Criminal
Procedure and Evidence Act, as provided in section 59 (1)

{(d) an employer shall, subject to paragraph (e), take reasonable steps to prevent an
employes whose particulars are recorded i the Register from continuing to gain
access to a child or a person who is physicaily ormentally disabled; in the course of
employment, including, if reasonably possible or practicable to transfer such person
from the post ot position occupied by him to another post er pesition; :

(e) if any steps to be taken under paragraph (d) shall not ensure the safety of a child of 2
person who is physically or mentally disabled; the employient relationship, the use
of services or access, as the case may be, shall be terminated immediately.

(2} An employer or the person or persons responsible for emplgying persons on behalf
of the employer who fail to comply with any provision of this section ¢ommits an offence
and shall. on conviction, each be liable to a fine not exceeding ten thousand Emalangeni or a
sentence of impriseninent not exceeding twe years ot both.

Obligations of employees.

66. (1Y Anemployee at the commencement of this Act, who is convicted of a sexual offence,
or has been dealr with in terms of section 763 or section 319 of the Criminal Procedure and
Evidence Act, irrespective of whether or not such offence was commiited during the course of
his employinent, shall without delay disclose such conviction to his employer.
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(2) A person who;, after the commencement of this Act, applies for employment, shal, if he
~ has been convicted of a sexual offence or has been dealt with in terms of section 165 or section
319 of the Criminal Procedure and Evidence Act, disclose such conviction or finding when
applying for emplovment,

(3) An employee who fails to comply with subsection (1) or (2) commits an offence and
shall, on conviction, be [iable to a fine not exceeding ten thousand Emalangeni o to a sentenge
of imprisenment not exceeding two years o both.

Obligations in respect of licence applications.

67. (1) Alicensing authority may not grant a licence to or approve the management or operation
of any entity, business concern or trade in relation fo the supervision over or care of 2 child or
a person who is physically or mentally disabled without having determined, by way of an
application to the Registrar for a prescribed certificate, wheéther or not the particulars of sucl
person have been recorded in the Register.

(2) Aperson who, after the commencement ofthis Act, applies for 4 licence as con templated
in subsection (1) to a licensing authority shall disclose that he has been convicted of a sexual
offence or has been dealt with in terms of section 165 of section 319 of the Criminal Procedure
and Evidence Act.

{3) Alicensing authority or the person or persons responsible for issuing licences an behalf
of the licensing authority who imtentionally contravenes any provision of this section commits
an offence and shail each, on conviction, be liable to pay a firie not exceeding fifteen thousand
Emalangeni or a périod of imprisonment not exceeding three years or both.

(4) A person referred to in subsection (2) who contravenes that subséction commits an
offence and shall, on convictien, be liable to a fine not exeedding fifteen thousand Emalangéni
or imprisonment not exceeding three years or both.

Obligations in réspect of applications for fostering, care-giving, adoption of children or
enratorship.

68. (1) A refevant authority may not censider an application or approve the appointment of a
person as a foster parent, kinship carc~giver. temporary safe care-giver, an adoptive parent or
curator without having determined, by way of an application to the Registrar for a certificate,
whether ef not the particulars of such person have been recorded in the Register.

(2} A person who, afier the conunencement of this Act, applies to become a foster parent,
care-giver, an adoptive parent or a curator stiall disclose that fie has been convicted of a sexual
offence or that he or has been dealt with in terms of section 163 or section 319 of {he Criminal
Procedure and Evidence Act.

(3) The relevant authority or its official or employee assigned to perform its duties under
subsection (1) who contravenes any provision of this section commits an offence and shall,
oa conviction, be liable te a sentence of imprisonment not exceeding seven vears or a fine not
exceeding twenty thousand Emalangeni or both.

(4) A person contemplated in subsection (2) who contravenes a provision of this section
commits an offence and shall, on convictien, be liabie to pay a fine not exceeding thirty-five
thousand Emalangeni or imprisonment for a period not exceeding seven years or bath,
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Regidations relating to manner-of dealing with sexual offernces.

69. (1) The Minister shall, after consultation with the Ministers responsible for safety and
security. cerrectional serviees. health and social welfare, make regulations relating to—

{a)

(b)

{c)

@

(®)

(1)

(g

(h}

(M
)
&)

M

the manner and format in which the Register is to be established and maintained as
provided in section 56;

particulars to be included in the Register, in addition to those mentioned in
section 38,

the manner in which the Cormmissionet General of Correctional Serviges shall
forward particulars of prisoners who are serviig a sentence of imprisonment as the

result of a conviction for a sexual offence to the Registrar as reguired in seetion 59

(5) {b);

the manner and period within which the Comm-issione_r General of Corfectional
Services shall inform each 'pi‘:i'soner whose pafficalars have been forwarded to the
Registrar as contemplated in section 59 {6) (b);

the manner in which the National Commissioner of the Royal Eswatini Police shall
forward particulars of persons with a previous ¢onviction for a sexual offence to the
Registrar as contemplated in seetion 5947

the manner in which the Director of Health Services shall forward particulars of
persons who are subject to-a direction i1 térms of section 1635 of the Criminal
Procedure and Evidence Act, as the result of an act which constituted a sexual
offence to the Registrar as contemplated in section 59 (8);

the manner and period within which the Director of Health shall inform €ach person
whaose particulars have bgen forwarded to the Registrar as conternplated in section
59 (8);

the manner in which persons mentioned in section 64 shall apply to the Registrar for
a certificate;

the format and content of the certificdte conternplated in section 64
persons who may apply for a certificate in terms of section 64;
any further category of employers to whom this Act shall apply:

the period wi thi_n which a certificate contemplated in section 64 shall be provided to
any person by the Registrar;

(m}access to the Register:

(n)

(0}

the safe-keeping and disposal of recerds; and

any aspect in this Act in réspect of which regulations may be required or are
necessary.
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{2} Regulation made in terms of this section shall be laid before Parliament in accordance
with the Constitution.

PART XI
REPORTING OF OFFENCES. MEDICAL EXAMINATION OF VICTIMS AND
TREATMENT OF THEM BY OTHER PROFESSIONALS.

Reporting of Offences.

70. (1} Any person who witnesses or receives any information of an offence nader this Act or
has reasonable grounds to believe that an offence under this Act, has taken place or is abeut to
take place, shall feport the case 1o the police or to the relevant structure.

{2}y A person who contravenes subsection (1) commits an offence and is liable on conviction
to pay a fine not exceeding one thousand Emalangeni or a term of imprisomient not exceeding
three months or to both.

Coercion not fo repoit or lo withdraw.
71. Any person who coerces a victim of a sexual offence not to report the offence or to withdraiv
acomplaint to the police regarding the offence because of their interest or the interest of another

person commits an affence and is liable on conviction to pay a fine riet exceeding twenty=five
thousand Emalangeni or a term of imprisonment of not exceeding five vears or botl.

Duty on police to refer.

72. Notwithstanding anything to the contrary in this or any other law, it shall be the duty of a
police officer who deals with a vietim of a sexual offence under this Act or who is a vietim of an
act of domestic violence to inform_ the victim ef the availability of counseiling and other support
servides, in particular, the availability of Post Expesure Prophylactics (PEP). '

Duty on prosecutors to refer.

73. It shall be the duty of every prosceutor dealing with cases under this Act to refer cach child
victim t0 a suitable agency for Couri preparation.

Medical treatiment norms and Pprotocols.

74. (1) The Minister responsible for Health shall by notice in the Gazette prescribe the treatment
norms and protocols and the procedure for attending to victims of sexual offences,

{2) Pending the impleimentation of subsection (1), the Guidelines of the World Health
Organisation on medico-~legal care for victims of sexual violence shall be foilowed.

Examination of a victim of sexual offence.

75. (1) Any qualified nurse or medical practitioner may examine a victim of a sexual offence
with the conisent of the vietim, -

(%) Where circumstances are such that an examination by such persons listed in subsection
(1) would as a resuit of delay render the examination non-effective, any adult person may
examine the victim with the consent of the victim.
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(3) Where the victim is a child, an examination may be carried out provided it is in the best
interest of that child. '

Treatment of victims of sexnal offences.

76. {13 Aperson medically examining a victim of a sexual offence shall do so-in sueh a manner
as to reasenably minimise the effects of secondary trauma oni the victim.

(2) Where the victim is a child, and it is in the best interests of that child that they receive
treatment including Post Expesure Prophylactics (PEP), such tréatinent may be given if either-

{a) consent is obtained from the parent of the child, guardian or other care-giver; or
(b) an order tor such treatmetit is made by the Court.

(3} Any person who contravenes subsections (1) or(2) has engaged in behaviour which will
be deemed to constitute misconduct as contemplated by the Medical and Dental Praetitioners
Act, 1970 and the Nurses and Midwives Act, 1965 or their successars, and the complaints and
disciplinary bodies referred to in the said picces of legislation shall forthwith be informed of

such contravention.

PART XII
DOMESTIC VIOLENCE

The offences of domestic violence and interpretation for Pavts XII to XXXIIT
77. (1) a person who—

{a) physically abuses;

(b) sexually abuses;

{c) emotionally, verbally and psychologically abuses;

(d} economically abuses:

(e} intimidates;

(D) harasses;

() unlawfully stalks;

{h) causes damage to property;

() enters into the residence of the aggrieved person without consent, where the parties
do not share the same residence; or

(j) engages any other controlling or abusive behaviour towards the aggrieved person—

where such conduct harms or may cause imminent harm to the safety, health or well-being of
the aggrieved person, commits the offence of domestic violence and shall on conviction, be
liable to pay a fine not exceeding seventy-five thousand Emalangeni er a term of imprisonment
tiot exceeding fifteen years or both.
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(2) In Parts XIIT to XXXIV, unlcss the context otherwise requires or unless specifteally
defined in any other Part—

“aggrieved person” means—

(&) any person who is or has been in 2 domestic relationship with a respondent and who
is or has been subjected or allegedly subjected to an act of demestic violence; and

(0} the person for whose benefit a domestic violence order is in force or may be made
uider this Act;

“applicant” means a person who has applied for a domestic violence order either on their own
behalf or on behalf of another person in accordanee with section 7 I;

“clerk’™ means a clerk of Court appainted in terms of seetion 9 of the Magistrate Courts Act,
No. 66 of 1938, and includes an assistant clerk of Court so appointed:

“Court™ means the High Court, Magistrate Court, Maintenance Court or such similar Co urts;
“cross application” occurs when the person naned in-the originai application as the respondent
applies for a domestic violence order (the cross application) and the aggricved person named in

the original application is named in the eross application as the respondent;

“damage to property” means the wilful damage or destruction of property belonging to an
applicant or in which the applicant has a vested interest.

“dangerous weapon" means any weapon as defined in Arms and Ammunition Act, No. 24 of
1964.

“domestic relationshin” means a refationship between the aggrieved person and a respondent
in any of the following ways—

(a} they are or were martied to each other, including marriage according to any law,
custont or religion;

(b} they live or have lived together ina relationship in the nature of m arriage, although
they are not, or were not, married to each other, or are not abie to-be married to each
other;

(c) they arc parents of a child or are persons who have or had parental responsibility for
that child;

(d) they are family members related by consanguinity, affinity or adoption:

{e) they are or were in an engagemeni, dating or customary relationship, including
an actual or perceived romantic, intimate or sexual relationship of any duration; or

(f) they share or recently shared the same resi dence;
“domestic violence " means—

(a) physical abuse;
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(b) sexual abuse;
(c) emotional, verbal and psychological abuse;
{d) economical abuse;
(e) intimidation;
(f} harassment;
(g} unlawful stalking:
(h) damage to property:

{i) entry into the residénce of the aggricved person without consent, where the parties
do not share the same residence; or

(i) any other controlling or abusive behiaviour towards the aggrieved person—

where such conduct harms or may cause imminent harm to the safety, health or well-being of
the aggrieved persom;

“econontic abuse” includes—

(a) deprivation of economic and financial resources to which the aggrieved person is
entitled under Jaw or which the aggrieved persen requires out of necessity, including
household necessities for the aggrieved person, and morigagé bond repayments or
payment of rent in respect of the shared residence;

(1) unreasonable disposal of nougehold effects or other moveable or iminovable
property in which the aggrieved person or a dependant ol the aggrieved person, has

an iriterest or a reasonable expectation of use:

(¢) refusal by the spouse to allow the other spouse to work of engage i any other
economic activities; or

(d) notwithstanding any other law to the contrary, the refusal or denial of a spouse from
registering an immovable or movable property in the name or maiden name of the
other spouse;

“emergency monetary relief” means a lump sum paymernt of compensation for monetary losses
suffered by the aggtieved person at the time of the issue of a protection order as a result of the
domestic violence, including— .

(a) loss of earnings;

(b) medical or dental expenses or botl;

(¢) relocation and accommodation eXpenses; and

{d) household necessities;
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“emotional, verbal and psychological abuse” means a display of degrading, demeaning or
humiliating conduct towards the aggrieved persen, including-

{a) insults, ridicule or name calling;

(b) threats to cause emotional pain; or

(c) the exhibition of obsessive possessiveness or jealousy, which is such as to constitute
a serious invasion of the privacy, liberty, integrity or secirity of the agprieved

person;

“firearm” means any arm or any armament as defined in section 1 (1} of the Arms and
Ammunition Act, No. 24 of 1964;

“harassment” means engaging in a pattern of conduct that induces the fear of harm to the
aggrieved persan including-

(a) repeatedly watching, or loitering outside of or near the building or place where the
aggrieved person resides, works; carries on business, studies or happens to be;

(b) repeatedly making telephone calls or inducing another person to make telephone
calls o the aggrieved person, whether or not conversation ensues; or

(¢} repeatedly sending, delivering or causing the delivery of letters, telegrarms,
packages, facsimiles, electronic mail including text messages and émails or other

objects to the aggrieved person;

“interim protection order” is an order for a short period of time until 8 Court decides whether
to make a protection order for the benefit of the aggrieved person;

“intimidation” means uttering or conveying a threat, or causing the aggrieved person to receive
a threat, which induces fear;

“Minister” means Minister responsible for Children Welfare, Gender and Family Affairs;
“physical abuse™ means any act or threat of physical violence towards the aggrieved person;
“prescribed” means prescribed by regulations made under this Act;

“protection order’ means an order issucd under section 81 but excludes an interim protection
order;

“respondent” means-
(a) aperson who is or has been ina domestic relationship with the aggrieved person and,
who has committed or allegedly committed an act of domestic violence against the

aggrieved person; or

(b) person against whom a domestic violence order is in force, is sought or may be
sought, under this Act;

“restrictive condition” means a condition made on either an interim protection order or a
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“sexnal abuse” includes, but is not Kmited to, any sexual conduct that abusés, huniiliates,
degrades or otherwise violates the sexual integrity, dignity and well beirig of the cornplainant; ¢

“stalking” means repeatedly following, pursuing, or accosting the applicant;
“undue hardship” means that—

(a) the aggrieved persoi or anyone sought to be included in the order may suffer
imminent harm;

(b} there is a risk to the property belonging to the aggrieved persen of anyone sought to
be included in the order or property in which they have an ifterest or a reasonable

expectation of use;

(c) the aggrieved person has been prevented from normal enjoyment or has been
removed from his residence; or

(dy there bas been usage or & threat of usage of a darigerous weapon or fitearm or knife
during the mest recent 1nc1dent of domestic violence,

PART XIIT
PARTIES TO APPLICATIONS

Who can apply for a protection order.
78. (1) An application for a protection order may be made by—
(a) the aggrieved person;
(b} an authorised person referred to in subsection (2); or
{(c) apolice officer.
(2} An authorised person means—

(a) an adult authorised in writing by thé aggrieved person to appear on behalf of the
aggrieved person;

(b) an aduit whom the Court believes is authorised by the aggrieved person to appear
on behalf of the aggrieved person even though the authority is ot inn writing; or

(¢} any person who the Court considers has 2 material interest in the well-being of the
applicant iricluding, but not limited to, a counsellor, health service provider, social
worker or teacher, and whom the applicant cannot give authority in writing to
because they are— .
{i) aminor;

(ii) mentally disabled; or

(iii) unconscious.
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(3) A person making an application for a pretection order may make other applications or
bring other proceedings under the Act i relation to the protection order,

(4 Notwnhsldndmg the provisions of any other law, any child er any person-on behaif of
a child may apply to the Court for a pretection order without the assistance of the parent of the
child, the guardian of the child or other eare-giver.
Children as applicants and respondents generally.
79. (1) Subject to this section, a person who is a child may be named as the aggrieved person or
the respondent in a protection order; but, the child may anly be named as the aggrieved person
or the respondent only ifa domestic relationship exists orhad existed between the child aind the
othier party named in the protection order.

(2} A person responsible for giving a document to a ¢hildg=-

(a) shallalso givea copy ofthe documentio a parerit of the child if they can be reasonably
logadted; and

(b) shall not give the documént to- the child at or in the victhity of the school of that
child; unless thefe is no other place where service may be feasonably effected.

{3} In this section “other patty”, in a protection order, ingans=

(4) in relation to the aggrieved person; the respondent or any one of the respondents
nameéd in the protection order; or

(b} in relation to a responderit, the aggrieved person named in the protection order.
The uggrieved person and respondents 1o an r;pplfcatfan.

80. (1) Only-one person may be natned as the aggrieved person in-an application for a profeetion
order, '

(2) More than one person may be named as the respondent inan application for a protection
order.

PART XIV
PROTECTION ORDERS.

Application for protection orders.
81. An applicant may in the prescribed manner apply to the Court for a protection order.
Wil can ¢ protec_tiqn order protect,

82. (1) As well as the aggrieved person, a relative or associate of the aggrieved person may be
protected by the protection otder, irrespective of their age.

(2) A ielative or asseciate is piotected by being specifically nanved in the DProtection order
under section 84.

{3) The specifically named réfative or associate is called a named person.
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(4) The name of the named person may be specified in the protection-order at the time it s
made or at a latér time.

(3) An associate means either of the following pérsons if it is reasenable to tegard the
person as an associate; —

(a) a person whom the aggricved person fegards as an dsSociate: or
(b) a person who regards himself or herself as an associate of the aggrieved person.
Powers of the Court to make an order to protect against domestic violence.

83. (1) A Court may make an ofder against a respondent for the benefit 6f the aggrieved person
if the Court is satisfied that—

(2) the respondent has committed an act of domestic: viglence against the aggrieved
person and a domestic relationship exists between the two persons; and

(b} the respondent—
(1) is likely to commitan act 6f domeéstic viplence again: or
(ii) if the act of domestic viclence was a thireat; is likely to carry-out the threat,

(2} A person who cotinsels or procures sormeone ¢lse t§ cofritnit an aet that, if doric by thie
petson, would be an act of doimestic v {olence is takén 10 have committed the act:

(3) Ifan application for a protection order names more than ohe responident, the-Court may
make a protection order or domestic violence orders namifig one, some or ali of the respondents,

as the Court reasonably considers appropriate.

Powers of the Court to make orders to protect relatives or associates of the aggrieved person
agaiist violence, efe:

4. {1} The Court may include the namé of a refative or associate of the aggricved person in
a protection order made for the benefit of the aggrieved person if the Coutt is satisfied that
the respondent has committed, or is likely to commit. an act of domestic violence against the

relative or associate.

(2) A person who counsels er procures someone else te commit an act that, if dong by the
person, would be an act of associated domestic violence istaken to have commitied the aet.

Conrt may make a protection oFder by ¢onsent.

85. (1) A Court may make a protection order in a form agreed to by, or en belialf of, the
aggrie'ved person and the respondent.

(2) The order may only include matters that may be dealt with under this Act.
Power of the Court to make conditions on the order.

86. (1) The Court may. by iicans of a protection order. prohibit the respondent from=
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(a) corunitting any act of domestic violence;

(b) enlisting the help of another person to commit any such act;

{c) doing all or any of the following in relation to a resideiice or premises shared by
the aggrieved person and the respondent or a spectfied part of such residence or
prem%ses, even though the respondent may have a legal or equitable interest in the
premises— :

(1) remaining at the residence or premises;
(i) entering or attempting to enter the residence or premises;
(iii) approaching within a stated distance of the residence or premises;

(d} doing all or any of the following in relation to the place of the aggrieved person-
(1} remaining at the premises;

(i) entering or attempting to enter the premises;
(iif) approaching within a stated distance of the premises;

{e) approaching, or atfempting to approach, the aggrieved person or a named person,
including stating in the order a distance within which an approach is prohibited;

(f) contacting, attempting 1o contact or asking someone else to contact the aggrieved
person or anamied pérson, including, for exdmple, if the aggrieved persen or named
person has taken shelter at a refuge;

(2) locating, attempting (o locate or asking someone else to locate the aggrieved person
or a named person if the whereabouls of the aggrieved person or named person are

not known to the respondent;

(h) engaging in stated conduct towards a child of the aggrieved persen, including
prohibiting the presence of the respondent atorin a place associated with the child:

(1) being regisiered 1o hold a weapon in aceordance with the Arms and Ammunition
Act, No. 24 of 1964 during the term of the ordér; and

(i} commilting any other act as specified in the pretection order.
(2} The Court may, by means of a protéction order, make conditions~
(a) requiring the respondent, in relation to property of the aggrieved person, to—
{1) veturn the property to the aggrieved person; or
(ii) allow the aggrieved person access to the property; or

(iii) allow the aggrieved person to recover the property; or
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(v) do any act necessary or desirable o facilitate action mentioned in paragraphs
() to (iil),

(b) if the Court is satisfied that it is in the best inferest of any child—

(i) preventthe aggrieved person ot any childof the agerieved person whe ordinarily
lives or lived in a shared residence felerred to in subsection (1)(c) ffom entering
or remaining in the shared residenee or a specified part of the shared residence;

(i1} refuse the respoadent access with such child;
(i1} order access with such ¢hild.on such eonditions as it may consider appropriate;

(iv) vary an existing order for access with a child and make an order of the type
contemnplated by subsections (a), (b) or{c);

(¢) revoking any previeus fegistrations, the respondent may have to hold weapons ih
accordance with the Arms and Ammunition Act, No. 24 ¢f 1964.

(d) which it deems reasonably necessary to protect aiid provide for the safety, health or
well-being of the aggricved person, including an order that—

(i) apolice officer shall accompany the aggrieved person or the respondent 1o a
specified place to assist with arrangements régarding the collection of personal
property;

(ii) a police officer seizes any arm or dangerous weapon in the possession or under
the conirol of the respondent, as contemplated in section 149; and

(iti) the physical address of the aggrieved persen not be disclosed to the respondent.

(3) Conditions made in accordance with subséctions (1)(¢) and (2)(b) shall be liinited in
time until such time as the High Court can consider, with respect te-an euder under subsection
(1)(c), who thie appropriate occupant of the house should be. and with réspéct to subsection (2)
{b), an application with respect to custedy and access or o vary an eXisting ordér for custedy or
aceess,

(4) In ordering a prohibition conternplated in subsection (1)(c), the Court inay impose on
the respondent obligations as to the discharge of rent or mortgage payments having regard 1
the financial needs and resources of the aggrieved person -d rhe respondent but-only until such
time as~

(a) the High Court has made a decision on who the most appropriate occupant of the
formerly shared residence or premises is: or

(b) the Court has made a decision on an application for maintenance: or
(¢) the Court lias had an opportunity te determine both an application for maintenance

and an application with respect t6 the oceupancy of the former shared résidence or
preinises.
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{(3) The Court may order the respondent to pay emergency monetary relief having regard
to the financial needs and resources of the aggrieved person and the respondent. and such order
has the effect of a eivil judgment of a magistrate Court or the High Court.

(6} If the Court is of the opinion that any provision of a protection order deals with a matter
that sheuld. in the interests of justice, be dealt with further in terms of any other relevant law.
ineluding the Maintenance Act. No. 35 of 1970, the Court shall order that such a provision be
in force for such limited period as the Court determines, in erder to afford the party concerned
the opportunity to seek appropriate relief in terms of such law.

(7} A condition in an order that prohibits a respondent from asking someong else to contact
or to lecate the aggrieved persen or a named persen does not profibit the respendent asking-

{3} someone else who is a lawyer to contact the aggrieved person or named person; or

{b) someone else, including a lawyer, to locate the aggrieved persen or named person
for a purpose authorised by an Act.

Restrictive conditions.

87. (1) This section applies if a Court makes an order under section 89 that includes a restrictive
condition.

{2) The premiises that may be stated in a restrictive condilion of the order include—

(a) premises where the aggrieved person and respondent Jive together or previously
lived together: or

(b) premises where the aggrieved person or a named person resides, works or frequents,

irrespective of_ whether either the aggrieved person or the respondent or both of them have a
legal or equitable interest in the property.

(3) In imposing the restrictive condition, the Court shall consider including in the order
another condition allowing the respondent-

(a} if the respondent is ne longer at the premises, to return to the premises to recover
stated propeity; or

{b) it the respondent s at the premises, to remain at the premises to remove stated
propetiy.

(4) For another condition under subsection (3). the Court shail state in the order~
{a) if the respondent is present in Court wher the order is made—

(1) thetime at which, without breaching the order, the respondent may return to the
premises and then shal! leave the premises; or

(it) for how long the respondent may, without breaching the order. continue to
femain at the premises; or

(b) if the respondent is not present in Court when the order is made=
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(i) the time at whicli, without bréaching the order. the respondent may return to
the preimises and shall leave the premises based on the time of service of the

order on the respondent; or

(iii} for how long the réspondent may, without Breaching the order, remain at the
premises based on the time of service of the order on the réspondent.

{5} Before the Court makes an order that includes a restrictive condition, of another
condition under subsection (3). the Court shall consider each of the following—

(a) the extent to whicha matter mentioned in an order shall be subject to the supérvision
of a police officer; or

(b) if 2 pelice officer is to supetvise a matter, the need to include in the order a condition
that the respondent shall not approach within a stated distance of the stated preinises.

Special condition for ait object that has been itsed as a weapon,
§8. (1) This section applies ifa Court is satisfied that a respondent—
{a) has used, or threatened to us¢, an object in committing an act of domestic violence
against the aggrieved person, or an act of associated dorestic violence against a
named person; and

(b) is likely to use the object again or carry out the threat,

{2y The Court may, as a condition of the protection order, prohibit the respondent from
possessing the object, or an object of the same type, for the duiation of the order,

(3) The power of the Court under this section does not limit it5 power under section 80,
Matters the Court is fo consider when imposing conditions o uny order.

89. (1) The following matters are to be of paramount importance to the Court when it imposes
conditions on the respondent-

(a) the need to protect the aggrieved person and ny fdrred persons: or
(b) the welfare of a child of the aggrieved person,
(2} The Court may also consider—
{a) the accommodation needs of all persons affectedby the proceedings;
(b) the effect of the order on the child; and
(c) existing orders relating to guardianship or custody of, or access to, a child.

(3) When considering making an order as reférred to m section 87, the Court may consider
in addition 1o thosc matters referred in subsections (1) and (2} the following matters—

(a) the safety, health and well-being of the aggrieved person, child or any other person
affected by the domestic violence;
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{b) the perceived risk of further harm or violence of the aggrieved person;
(¢} the personal and material interests of the aggrieved person; and
{d) the best interest of the child.
Standard condifions of u profection order,
90. In making a protection order, the Court shall impose a condition that the respondent—

(a} be of good behaviour towards the aggrieved person and not commit domestic
viclenee or associated domestic violence; and

{b) be of good behaviour towards a named person in the order and not cominit an act of
associated domestic violence against the person.

Filing of copy of protection order,

91. (1) Upon the 1ssuing of a protection order the clerk of Court shall, within the prescribed
manner, cause (o be filed a certified copy of the protection erder and a certified copy of the
warrant of arrest with the police. and—

(a) the original of such order is to be served on the respondent; and

(b) a certified copy of such order and the warrant of arrest under section 91(1)(a). is to
be served on the aggrieved person.

(2) The clerk of Court shall forthwith in the prescribed manner forward certified copies of
any protection order and of the warrant of arrest under section 91(1)(4) to the police station of
the choice of the aggrieved person.

PART XV
POWER OF THE COURT TO MAKE INTERIM PROTECTION ORDERS

Aet of domestic violence necessary before particulor interim Drotection oriders made.

92. (1) A Court may make an interim protection order against a respondent under this Part,
other than section 93, enly if it appears to the Court. on application for a protection: order, that
an act of domestic violence has been committed against the aggrieved person by the respondent.
{2) An interim protection order under this Part need only be supported by evidence the
Court considers sufficient and appropriate having regard to the interim nature of the order.

Form of interim piotection orders.
93. (1) A Court may make an interim protection order against a respondent in the same terms
4s a protection order but, the interim protection order shall state the time and place at which the

order is retuinable before the Court.

{2) An inferim protection order is 2 summons to the respondent directing the respondent to
appear at the time and place at which the order is returnable.




$63
Interim protection ovder because of adjournment.
94. A Court may thake an interim protection order if the Court adjeurns—

(a) the hearing of an application for the protection order. whether the Court is hearing
the application under section 127 or 128{ or

(b) the matter of making a protéction order on its own initiative a3 meéntioned in section
130.

Court may make interim protection order without pioof of seéivice il cértain cireitmstances.
95. A Courlt may make an intérim proteetion order. or vary a domestic vialence ordef, if—

(2) an application is made for aprote ction erder or tor a variation o6f a domestic violence
ordet; and

{b) the Court does not begin to hear, or has decided not to begin tp hear, the application
because the applicant has not sati sfied thie Court that the respondent has beén given
4 document mentioned in section 128 {1)(a) or (b), whethet or hot the respondent is
present in Court; and '

(c) it appears to the Court=
{{) the aggrieved person ora named person is in danger of personal ijury; or

(i} property of the aggrieved person or a named person is in danger of substantial
dainage.

Interim protection order wheit cross application maie.
9%, {13 This section applies if-

(a) the original application for a domestic violence ordei has been made and is be fore
the Court; and

(b) the person named in the original application as the respondent applies fora dernestic
violence order through a cross application and the aggrieved person naméd in the
original application is named in the cross application as the respondent; and

(¢) the cross application is made orally or is made in writing but not served on the
aggrieved person named in the original application at [east one business day before
the day of the hearing of the original application.

{2) Tf the cross application is made as mentioned in subsection (1)(c), the Court shall
adjourn the hearing ot the cross application and set a date by which the written cross application
is 1o be served on the aggrieved person named in the original application, unless that the
aggrieved pefson consents to the Court hearing the cross application before hearing the original
application or together with the origirial application. ' ' '

{3) The Court may make an inierim protéction order in refation fo the cross application if~
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{a) the aggrieved person named in the original application does not consent as
mentioned in subsection (2); and

(b) at izast one of the following persons is in danger of personal injury, or the property

of at least one of the following persons is in danger of substantial damage—

(1) the person for whose beneﬁt the domestic violence order, based on the eross
application, is sought;

(it} another person who is sought to be protected by the domestic violence arder
based on the cross application.

Cotrt may make interim profection order when considering varidtion of protection order.
97. (1) A Court may make an interim protection order if~

{(a} it is hearing variation proceedings about a protection erder or inferim protection
order and adjourns the hearing; and

(b} it appears to the Court that the interim protection order is necessary to protect the
aggrieved person of a named person pending its decision in the variation proceedings.

{2) In this section, “variation proceedings” means proceedings—
{(a) for an application for variation of a protection order or interim protection order; or

(b) for varying a protection order arising because the Court is acting on its own initiative
under section 130 or when dealing with-a contravention of the oxder.

Titteriin protection order for application under section 100,

98. (1) A Magistrate to whom an application is made under section 100 may make an interim
protection ordér against the respondent if it appears to the Magistrate that because of distance,
time or other circumstance of the case, it is not practicable to apply to a Court for a pratection
order and for it to be heard and decided quickly.

(2) The interim protection order under subsection (1) may be in the same terms as if the
Magistrate were then and there constituting a Magistrates Court.

Court may make interim protection order on « police application

99. A Court may make an interim protection order if the police officer making an applieation
for 4 protection order under section 113, asks the Court for an interim protection order.

PART XVI
POLICE MAY APPLY FOR INTERIM PROTECTION ORDERS
IN CERTAIN CIRCUMSTANCES

Out of hours applicutions and applications by telephone or fucsimile.

100. (1) The Registrar in each region shall ensure that a roster is in place for Magistrates to deal
with out-of hours applications and that the contact details of which Magistrates ave on roster at
any given time are provided to the most sepior Domestic Violenee and Child Abuse Unit officer
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in each police station in that region.

(2) A police officer may, by way of telephone. facsimile, telex, radio or other similar
facility. apply under this section for a interim ptotection order 10 a Magistrate if—

(a) that police officer belicves that because of distance, time or otlier cifcumstances, it
is not praciicable for an application made tg a Court, or to be made to & Court, to be
heard and determined quickly: or

(b) it is eutside of ordinary Court hours or on a day which is not an otdinary Court
day, and the police officer believes that the aggrieved person may stffer undue
hardship if the application is not dealt with immediately.

(3) Before making the application. the police officer shall—

(a) prepare or assist the aggrieved person in preparing a torm of application for a
protection order urider this section; and

(b) if practicable, given the urgency of the matter, obtain statements.or supporting
affidavits from other persons who have knowledge of the maftter coneerned,

(4) Information regarding the distance, time or other circumstances as to why it is not
practicable foran application made to a Couit, or to be made toa Court, to be ieard and determined
qurickly and, as to the need for urgency and the undue hardship which will be suffered by the
aggrieved persen shall be inCluded in either the applicatien or the supporting staremeiits or
aftidavits.

(5) The police officer shall inform the Magistrate of the particulars of thie application and
provide him or her with copies of the supporting affidavits or statements or inform him or her

as 1o their contents.

{6) The form of application for a protection order completed under subsection (2) is to be
lod as soon as practicable after the Court reopens in the office of the clerk of the Magistrates
L.ou_rt al the place where—
(a) the order sought, when made, is to be returned; or

(b) if such order is not made, would be returned were it fnade.

(7) On the filing of the form of application. an application for a protection order is taken to
be made to the Court at that place.

(8) Anapplication in terms of this section shall riot be fnade it an application for a protecticn
order has not already been made betfore Court.

Duty of Magistrate npon application iiider section 100:

101, A Magistrate before whom an application for an interini protection order is made under
section 100 shall-

(a) if the Magistrate makes the interim protection order—

(i} complete and sign the order;
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(ii) record on the order the factors that caused the Magistrate to be satisfied that a
protection order could properly be made by a Court under section 83;

(iii) inform the applicant, by telephone, facsimile, telex, radio, or other similar
facility, of the terms of the order and the time and place at which it is to be
returned before Court;

{iv) as soon as is practicable, catise the apphication and supporting material conveyed
by the applicant (if the same was given to them) and the order referred to in
subparagraph (1) to be given to the clerk of Court at the place where the order
is to be returned; and

(v} cause a copy of the order referred to in subparagraph (1) to be given to the
National Commissioner of Police; of

() if the Magistrate refuses the interim proteciion order—
(1) reduce to writing the reasons for the refusal; and
(ii) as soon as is practicable, cause the application and the supporting materials as
conveyed by the applicant and the written reasons for the refusal to be given to
the clerk of Court at the place where theré is filed an application for a protection
order against the respondent.

Duty of police officer for section 100 order.

102. (1y A pelice officer who obtains an interim protection erder under section 100 shall prepare
3 copies of the order, in or te the effect of the approved form, in the ferms conveyved to the

officer by the Magistrate who made the order and shall speeify therein—~

(ay the name of the Magistrate who made the order:

(b) the date and time the order was made;

(¢) the piace and time at which the order is to be returned before Court; and

(d} such other information as is prescribed,

(2) Of the copies prepared as required by subsection (1). as soon as is practicable—

(a) one shall be served on the respondent together with a copy of the application and
any supporting material filed in connection with which the interim protection order
was made, subject te whether such copy has already been so served or not;

(b} one shall be given to the aggrieved person; and

(¢} one shall be filed in the Court in which the application for a protection order has
been or is to be filed.

Return date of interim protection order.

103. (1) An interim protection order made because of an application under section 100 shal
specify the time and place at which thie order is retumable before Court.
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{2) 1= .

(a) the Court before which the order is returnable is sitting within thirty days afier the
day on which the interim protection order is made; and

(b} a suitable hearing day is available within that period;
(c) the day that the order i3 returnable shall be a day within that period.
(3) It~

{a} the Court before which the order is returnable is not sitting within thirty days after
the day on which the interim protection order is made; or

(b} there isnota suitable hearing day available within the period; the day that the order
is returnable shall be the first suitable hearing day availabié after the end of the

period.

PART XVII
VARIATION AND REVOCATION OF ORDERS

Variation of a protection order.
104. (1} A Court may vary a protection order. including~
{a) the conditions imposed by the protection order under section 86 or 87; or
(b) the period for which the protection order conitipiies in force. .
(2) The application for a variation shall be made while the protestion order is in foree.
{3) The Court may vary a protection order—
(3) on an application te vary it; o1
(b} on an application to revoke it; or
(¢) on its own initiative under dection 130; or
(d) when dealing with a conteavention of the erder.
(4) Before Court varies a protection order. it shatl~
(a) consider the grounds set out in the application for the protection order;
(b} censider the findings of the Court that made the application order; and

{c) be satisfled if the application is made by the aggrieved person, that after guestioning .

of the aggrieved person, the app lication is made freely and voluntarily.

(3) A revocation of variation under this scetion takes effect on the day it is made.
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105. (1) A Court may revoke a protection ordet if an application for revocation is made to the
Court under section 104,

(2) In considering the application; the Court shall have regard to—
{a) any wishes of the aggrieved person ¢xpressed to the magistrate;
(b} any current contact between the aggrieved person and respondent;

(<) whether any pressure has been applied, or threat has-been made, to the aggrieved
person by the respondent or someone else for the respondent; and

(d} any other relevant matter.

(3) The Court may only revoke the proiection order i the Comt considets the safety of the
aggrieved person or a named persen would hot be compromised by the revoeation.

(4) 1f the Court refuses to revoke the protection order; the Couirt may vary. the order in a
way it considers does not cetnpromise the safety of the aggrieved person and a iamed person.

(5) A revocation or variation under this section takes effect on the day it is made.
Police 1o be given notices of applications 1o viiy or ievoke.

106, A Court shall not ma‘k_-_:_‘: an order under section 104 of 105 unlcs_s it is- satisficd that the
National Commissioner ef Police has béen given a copy of the application.

Application for revocation or varigtion.
107. {1) This section applies to an application for-
(a) révocdtion of a protection order; or
{b) variation of a protection order ncluding conditionis imposed by the order.
{2} The application may be made to a Coust by~
{a) the aggrieved person; ot
{b) the respondent; or
{¢) an authorised persen; or

{d) a police ofl ﬁ;_:i_:r who reason ably believes that it is for the benefit of the aggrieved
person and there is sufficient reason for taking the ation,

{(3) The application shail be made o the approved form.
(#) Where an application under subsection (1) is made, the person who makes the

apphication shall eause a copy of the application and a notification of the time and place at
which the application is to be hieard~
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(a) to be served on each person, being the aggrieved person or the respondent; other
than the person who makes the appliedtion; and

(%) 1o be given to the National Commissioner of Police.

(3) The clerk s'_hz_il_l cause service to be effected oh the réspondent. as requiréd undér
subsection (4) {a), if the application—

(a) is made by the aggrieved person or named pérson; ahd
(b) seeks a variation ofthe protection order 1o eéxtend thie protectioit givén to the
aggrieved person or named persor, o extend the penod or scopé of the ofdér orto
add a condition to the order.
(6) Ifit appears to a Court ta which an application is made-under subsection (1) that it is not
reasonably practicable to effect service on a particular persen, the Court may order that the copy

of the application and the notification be served on that person bv such meéans of substituted
service as the Court thinks fit.

(7) Where a person ot whom is served a ¢capy of the application and a notification required

by subsection (4) 1o be served 1nciudmg by way of substituted service ordered under subseciion
(6) fails to appear at the time and place af which the application is to be heaid, the Court, upen

proof of such service~
{2) may hear and determine the appliedtion in the dbseiice of that petson;
(b} may adjourn the application; or
(¢c) where that person is the respondeént within the meaning of this Act, may ordér the
issue-of a warrant for the 1jesp0n_dent to be taken into custody by a police officer and
to be brought before the Court.
Duty of clerk of Court to give certaiin notices to National Conynissioner of Police.

108. (1) The clerk of Cowrt in which any of the following apphcauons are made. or orders are
granted, shall give notice of the application or ordet to the National Coinmissioner of Police=

{a) an application for-a protection order;
(b) an application for a variation or revocation of such an order; or

(¢) an order made because of an application mentioned in paragraph (a) or (b), including
an interim order.

(2} The clerk shall give the notiee befoie the end of orie business day after the day the
application is made, or otder is granted.

PART XVIHI
START AND DURATION OF PROTECTION QRDERS

Start of protection orders.

109, A protection order takes effect-
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(a) on the day it is made; or

(b) ifit is made while an existing protection order against the respondent for the benefit
of the same the aggrieved person is in force, at the end of the existing order.

Duration of protection orders,

110. (1) Subject to subsection (2), a Court may order that a protection order continues for a
period no longer than two years.

(2} If the Court is satisfied that there are speeial reasons for doing so, the Court may order
that a protection ofder continues for a period fonger than two vears but in any event for no

longer than three years,

(3) A protection order continues in force for the period ordered by the Court and stated in
the order unless it is revoked at an earlier time or the period of the order is varied.

Durdtion of interim protection orders.
111.{ len interim protection erder continues in force until the first of the following happens—
(&) the order is returnable before Court unleéss the Court extends the order;
(b} the order is revoked by the Court.
{2} Subsection (3) applies if-
{a) an interish protection order is made and has not been revoked by a Court; and

(b} a Court makes a relevant protection.order relating 1o the interim protection order on
the clay the interim protection order is feturnable before the Court.

(3) If the respondent is not before Court when the Court makes the relevant protection
order, despite subsection (1)(a), the Courl may order that the interim protection order continues

in force until the respondent is served with the relevant proteclion order,

{(4) The interim protection order continued in foree under subsection (3) is binding on the
respondent even though it is not served on the respondent.

(5) For the removal of doubt, it is declared that a Court may find thai the responderit
contravened—

(a) the interim protection order continned in force under subsection (3} and
(b} the relevant protection order relating to the interim protection order,

lo the extent that the respondent contravened a condition of the protection order which a police
officer notificd the respondent about.

(6) In this section, relevant protection order, relating 10 an interim pretection order,
means the protection order made by a Court on an application for & protéction order, being the
application that allowed a Court to make the inferim protection order.
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PART XIX
DUTIES OF COURT

Buty of clerk of Court to assist and inform applicint of available rights. '

112. If the aggrieved person is not represented by a legal representative, the clerk of Court shall
inform the aggrieved person, m the prescribed manner—

(a) of the relief available in terms of this Act; and

(B) of the right to lodge a criminal complaint against the respondent, if a eriminal
offerice has been committed by the respondent.

Court to explain order to the aggrieved persott oF respondent before Court.

113, (1) When the aggrieved persen or respondent is making a first appearance personally
before Court, the Court shall satisfy itself that the aggrieved person or respendent understands—

(a) the nature, purpose and legal implications of the applieation: and

(b} the legal imp! ications of the Court making a protection order becanse of the
application.

(2) If a person nefore Court is the respondent, the Court shall ensure that the sespondent
understands the following~

(a) e purpoese, terms and effeet of the order, including, for example, that ifthe
respondent has a weapons licence as defined in the Arms and Ammuhition Act, No.
24 of 1964, or its successor, the licence will be revoked and if he wishes to hold a
licence again in the future he will have to reapply for a licence at the expiry of the
arder;

{b) what may follow if the respondent does not comply with the terms-of the order; and
(c) that the respondent may apply for revocation or variation of the ordet.

(3) Ifaperson before Court js the aggrieved person, the Court shajl ensure that the aggrieved
person understands the following—

(a) the purpose, terms and etfect of the order; and
(b) that the aggrieved person may apply for revocation or variation of the order.

(4) If the first appearance a person before Coutt is at the time which the Court s about to
make a protection order, the Courl may comply with subsection (1) and (2) or (1) and (3) at the
same time.

(5) 1f the Court makes an interim protection order in accordance with section 92, the Court
shall inform the parties who are personally before the Court, that the order is temporary and will
only remain in place uniil such time as~

(a) the High Court is able to determine who the appropriate occupant of the residence
or premises should be; or
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(b} the Court vaties the condition on the protection ofder,

(6) The process that a Court adopts to ensure either party understands the matters mentioned
in subsection {1y and if applicable subseetion {3) and that the respondent understands the matters
mentioned in subsection (2), or the aggrieved person understands the matters mentiened in
subsection (3). may include using the serviees of, ar help from, other people to the extent the
Court considers appropriale.

(7) Failure to comply with this section does not affect the validity of the protection arder,
Matters relating to weapaois,

114. {1) Before making a protection order, the Court shailf ask about~

(a) any registrations of any weapons which the respondent may hold or any weapons in
the possession of the respondent;

{b) whether the respondent may access weapons as part of the employment of the
respondent; and

(c) both of the following if the respondent may access a weapen as part of the
employment of the respondent—

(i) the employer ofthe respondent, including the name and address of the employer;

(ii} the employment arrangements relating to the weapon that the respondent may
aceess as part of the eraployment of the respondent,

(2) After asking about matters under subsection (1), the Courl may include one or more of
the following in the protection order to the extent the Court considers reasonable—

(a) information about any registrations of any weapons which the respondent may hold
or any weapons in the possession of the respondent;

(b) information about weapons that the respondent had access to as part of the
employment of the respondént, before the order was made; or

{c} revocation of the licence to hold the weapon,

{3) In this section “employment”, of a respondent, includes employment by a partnership
in which the respondent is a partner.

PART XX
POLICE FUNCTIONS, POWERS AND DUTILES

Police duty to investigate, assist and inform applicant of rights.

15, (1) it a police officer reasonably suspects a person is the aggrieved person, if is the dty of
the efficer to investigate or cause to be investigated the complaint, report, or circomstance on
which the reasonable suspicion of the officer is based, until the officer is satisfied the suspicion

is unfounded.

(2) T, after the investizgation, the officer reagsonably believes~
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(a) that the person is the aggrieved persen; and
(b) there is sufficient reason for the officer to take action: the officer may—
(i) apply for a protection order to protect the aggrieved person; dand

(ii) take other action that the officer is required of authotised to take under this Act
including but not limited to those actions referred to in subsection (3).

(3) Any police officer shall, at the scene of an incident of domestic violerce or as soon
(hereafier as is reasonably possible, or when the incident of domnestic violence is reported—

(a) render such assistance to the aggrieved person as may be required in the
circumstances. including assisting or making arrangements for the aggrieved person
to find a suitable shelter and to obtain medical trédtiment;

(b) hand a notice containing information as prescribed to the aggricved person in the
official language of the choige of the aggrieved pérson;

(c) explain to the apgrieved person the content of such notice in the presciibed manner,
including the remedies at available to the aggrieved person i terms ofthis documeit
and the right © lodge a criminal complaint, if applicable; and

(d) take statements from the aggrieved person and all relevant witnesses dealing with
at least the following matters—

i1) the history of the abuse;
(ii) a deseription of the most recent incidence of domestic violence,;

{iti) any medical attention sought by the aggrieved person as a result of the current
incident or previous incidents;

(iv) any evidence to shew that an act of domestic vidlence has taken place;

(v) the knowledge of the aggrieved person of the previous criminal records ef the
respondent; and

(vi) the knowledge of the aggrieved person of any orders against the respondent
including any protection orders, interdicts under the Criminal Procedure
and Evidence Act maintenance orders, eviction orders or any other order

related to family or property matters,

Piesence at domestic violence incident.

116. (1) A police officer may without warrant arrest any respondent at the scen¢ of an incident of

domestic violence whom the police officer reasonably suspects of having committed an offence
containing an element of violence against the aggrievcd_pérson, or a relative or associate of the .
aggrieved person, or property belonging to either the aggrieved person or a relative or associate

of the aggrieved person or in which they have an interest or a réagonablé éxpectation of use.

(2) The respondent taken into custody may be held in custody uatil the earfiest of the
following happens—



S74

(a) an application for a protection order naming the respondent is heard and decided
under section 116 {1);

{b) an interim protection order is made under section 97: or

(¢} the respondent is released on bail with conditions such as those referred to in
section 83 made in accordance with the terins of the Criminal Procedure and
Evidence Act.

(3) Arespondent may not be held under subsection (2) for more than fo rty-eight (48) hours
from when the respondent is first taken into custody under subsection (1).

Police officer 1o apply for protection prder etc,

117. (1) Subject to this section, if a police efficer arrests and takes a persan into custody under
section 117, the officer shail prepare an application for a protection order in which the person js
named as the respondent and immediately bring the person before the Court for the hearing and
determination of the applicatior if the person is still in custedy,

(2) H-

(a) it is not practicable to biing the persen taken into custedy before Court under
subsection (1); and

(b) the police officer believes that it is necessary to obtain an interim protection order
under section 93 against the person before the person is released, the police officer
may make an application under section 100,

{3) When the person is released from custody, the police officer shall give the person acopy
of the application for the protection order and the bail conditions, if any, on which the persen is

released.

PART XXI
BREACH OF AN ORDER OR CONDITIONS AND OTHER OFFENCES

Warrant of arrest on issuing of a protection ofder.
118, (1) Whenever a Court issues a protection order. the Court shall make an order—

{a) autherising the issue of a warrant for the arrest of the respondent, in the preseribed
form; or

(b} suspending the execution of such warrant subject to compliance with any
prohibition, condition, obligation or order imposed in terms of section 86 or 87 as
the case may be.

(2) The warrant referred to in subsection (1){a) remains in force unless the protection order
is sef aside or is cancelled after execution.

(3) The cierk of Court shall issue a further watrant of arest 1o the aggrieved person if the
aggrieved person files an affidavit in the prescribed form in which it is stated that such wasrant

is required for the protection of the aggrieved person and that the existing warrant has been—

(a) exécuted and cancelled; or



(b lost or destroyed.

(4) The aggrieved person.may hand to any police officer the warrant of arfest together with
an affidavit in the prescribed form, wherein it is stated that the resporident has contravened any
prohibition, condition, obligation or order containéd in a protection order.

(5) If it appears to a police officer that, subject to subsection (6), there are reasonable
grounds to suspect that the a_ggrievcd person may suiffer imminent harm as a result of the
alleged breach of the protection order by the respondent, the police officer shall forthwith arrest
the respondent for allegedly committing aiy offence referred to under section 118.

(6) If the police officer concerned is of the opinion that there are sufficient grounds for
arresting the respondent in terms of subsection. (5), he may do so and bring the respondent
before the Court as soon as practicable.

{7) In considering whether or not the aggrieved person may suffer iminent harm, as
contemplated in subsection (3), the police officer shall take inte accourt—

(a) the risk to the safety, health or we lI-being of the aggrieved person;

(b) the seriousness of the conduct comprising an alleged breach of the piotection grder;
and

(c) the length of time since the alleged breach océurted.

(8) If the police officer determines that there is no risk of imiringnt harm to the aggrieved
person, the police officer may arrest thc_ respondent ol summons in actordance with the
provisions of tle Criminal Procedure and Evidence Act.

(9) Whenever a warrant of arrest is handed to a police officer in texrms of subsection (4},
the police officer shall inform the aggtieved persen of his right to simuitaneously lay a criminal
¢harge against the respondent, if applicable, and explain to the applicant how to lay such a
charge.

Breach of an order or conditions.

119. (13A respendent who contravenes a_pr-o_t_ection order, interim protection ofder or any other
order made under this Act, including a condition imposed by the arder, if~

{a) the respondent was present in Court when the order was made;

(b) the respondent was served with a copy of the ordef: or

(¢) apolice officer told the respondent about the existence of the erder=
commits an offence and is Hable to penalty prescribed by subsection (2.

(2) A respondent who contravenes subsection (1) is ligble on conviction to a maximum
sentence of-

() two vears imprisonment or three thousand Emalangeni or both, in the case of a first
offender; or
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{b} five years imprisonment or ten thousand Emalangeni or to both such fine and such
imprisonment, if—

(i} the respondent has previously been convicted on at least two differerit occasions of
an offence under this section; and

(ii) at least two of those offerices were committed not earlier than three vears before the
present offence was committed,

{3} A Court may not find a tespondent to bave contravened an order merely because a
police officer told the respondent about the existence of the order, unless the Court is satisfied
that the police officer informed the respondent about the condition that the respondent is alleged
to have eontravened.

Oftiter Offences.
120, Notwithstanding the provisions of any other law, any person who-
(a) contravenes the provisions of seetion 139; or

(b) wilfully makes a false statement in a material respect,

commits an offence and is liable on conviction to-a fine not exceeding ten thousand Emalangeni
or imprisonment for a peried not exceeding two years or both,

Offences by police and prosecuiors.

121. (1) A person shall not—
(a) refuse to institute a prosecution; or
(b) withdraw a charge,

in respect of an offence under section 119 or section 120, unless he has been authorised thereto,
whether in general or in any specific case. by the Birector of Public Prosecutions.

(2) Failure by a police officer to comply with an obligation imposed in terms of this Act
or the policy directives referred to in séction 188, constitutes a misconduct which may be dealt
with by the National Commissioner of Police or such othet responsible authority.

(3) Failure by a prosecutor to comply with an obligation imposed in terms of this Act or the
policy dircctives refeired to in seciion 188, constitutes a misconduct which may be dealt with
by the Civil Service Commissien or such other responsible authority;

Matters for the Conrt to consider on sentence.

122, (1) When the Court is considering what sentence to impose under this Part, the Court shall
take into consideration the following—

(a) the general principlés of criminal law including the grounds of justification,
knowledge of unlawfulness and intention;

(b) the pervasive or repeated nature of domestie violenee; or
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{¢) the social context of the aggrieved person and the respondent.

(2} When the Court is considering what sentence to impose in relation to a breach of a
protection order or any of its conditions, the Court shall, in addition to those factors re ferred to

in subsection {3}, take into consideration thé following~

{a) consider the sefiousness of the domestic violence, including the potential lethality
of some domestic vielenee cases;

{b) consider further risk or hatm to the aggrieved person or any relatives or associate
narhed in the protection erder;

{¢) more individualised and creative sentencing including butnot limited to incarceration
o supervision on weekends, where the violence tends to escalate oil the weekends;
and

(d) make every effort to use socio-economic reports prepared by social workers
whether from governmental or non- governmental erganisations.

(3) If the Court has ordered that a sentenee be served during weekends for such hours as it
may determine because the accused has dependants whom he needs to support—

(a) the Court shafl also impose a condition that the accused shall inform the Department
of Correctional Services or such other body that he is under its control of any
change to his circumstances including but not limited to a change to their working
situation;

(b) the Department of Correctionat Services or such other body that he is under its '
control which shall inform the Court of the change of circurnstarices if it reasofably
believes that a chaige should be made to the way the sentence is to be served;

(¢) the Court will consider the information provided by the Departiient of Correctional
Services or such other body that he is ubder its control within twoe working days
of receipt and if necessary shall re-list the matter for re-consideration of the sentence
within a further two working days.

(4) An accused who fails to comply with a condition imposed under subsection (3) e e
(a) commits of an offence and liable on conviction o a fine of one thousand Emalangént or
imprisonment for one month or both.

(5} Nothing in this provisien shall preventan accused from also being charged with another
type of criminat offence arising out of the same eircumstances.

Bail conditions pending determination of offence.

123, If the respondent is to be released on bail pending the determination of the offence alleged
ander this sentence, the presiding officer shall impose conditions on any bail that mav be
granted to the respondent and the minimuin conditions of such bail shall reflect the provisions .
of the existing protection order. A .
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PART XXII
APPEALS

National Comntissioner of Police has right o appear and be heard on ippenl,

124, The National Commissioner of Police has a right to appear and be heard before the High
Court on an appeal to the Court under this Act.

Appeal aind review,
125. The provisions in respect of appeal and review in the Magistrate Courts Act, No. 66 of
1938 and the High Court Act, No. 20 of 1954, or their successors, shall apply to any proceedings

in terms of this Act,

PART XXIII
PROCEDURAL PROVISIONS

Specialised Domestic Violence Courts to be established,
126. (1) The Minister, in consultation with the Minister responsible for Justice, shall cause the
estabhishimeant of specialised Courts at a Magistrates Court level to deal with domestic violence

Cases.

(2} A specialised Court referred to in subsection (1) is 0 be called a “Domestic Violence
Court™,

(3) ADomestic Violence Court shal_l_ havé the same ju_risd_ictién and powers as a Magistrate
Court established under the Magistrate Courts Act, No. 66 of 1938, or its suceessor

(4) For the purposes of this Act, a Magistrate Court established under the Magistrate
Courts Act, No: 66 of 1938, or its successor. shall be a Domestic Violence Court pending the
establishment of such Courts under subsection (1),

Appearance of the respondent.

127. (1) This section applies if a respondent appears before the Court that will hear and
determine the matter of an application for a protection order.

(2) The Cour—
{#) may hear and determine the application;

{b) may adjourn the matter of the application (whether or not it makes an interim
protection order); or

(¢} subject to subsection (3), may dismiss the application.
{3) The Court may not dismiss an application uriless—

(a) the aggrieved person has not appeared and, if the application was made by a police
officer, no other police officer or Crown prosecutor requests an adjournment; and

(b) no other person cligible to apply appears.
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(4) The dismissal of the application daes not affect the right of the aggrieved person to
make a further application against the respondent.

(5) The appearance of the respondent is evidence that the respondent has been served.
Non-appearance of the respondest.
128. (1) This section applies if a respotident fails to appear before the Court that is to hear and
determine the matter of the application for a protection order and the Court is satisfied that the
respondent has been given any of the following docuinents—

(a) acopy of the application; or

{h) acopy of the application and the interim protégtion order made because of the
application.

(2} The Court may~—

(a) proceed to hear and deterriiing the matter of the application in the absence of the
respondent;

(b) adjourn the matter or the application; or

(c) order the issue of a warrant for the respondent to be taken into custody by a police
officer and brought before the Court,

(3) Any Magistrate may issue a warrant {or the purposes. of subsection (2)(e).

{4} In adjourning the matter in terms of subsection (2)(b) of this section the Court tay,
where necessary, make an interim protection order.

Non-appearance of both the aggrieved person and the respondent.

i29. (1) This section applies if both the aggrieved person and the respondent fail to appear
before the Court that is to hear and détermine the matter or the application for a protection order
and the Court is satisfied that the respondent has been given arly of the following documents~

(a) acopy ot the application;

(b} a copy of the application and the interim protection order made because of the
application.

(2) The Court may—

(a) if there are two or more versions.of events before it and there are disputes of fact,
adjourn the matter of the application;

(b) proceed to hear and determine the matier of the application on the papers in the
absence of both the aggrieved person and the respondent. whether or rot there are
differing versions before the Court; or

(¢) order the issue of a warrant for the respondent to be taken into custody by a police
officer and brought before the Court.
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(3) Any Magistrate may issue a warrant for the purposes of subsection (2)(e).

(4} In adjourning the matter in terms of subséction {2)(a) of this section the Court may,
where necessary, make an interim protection order.

Power of the Conrt if person pleads or is fornd guilty of related gffences.
130. (1) A Court before which a person pleads guilty to, or is found guiity of, an offence that
involves demestie violenee may, on its own initiative, make a protectlon order against the

offénder, if the Court is satisfied that a protection order could be made under section 76 against
the offender as the tespondent.

{2} If a protection order is already in force, the Court=

(a) shall consider the order and whether, inthe circumstances, the order needs.to be
varied, mCIudmg for example, by varying the date the erder ends; and

(b) may vary the order if the Court considers the brder needs to be varied,

(3) This section applies whether or fiot the Court riakes another order in respect of the
offender.

Procedure if persoli found guilty ete, of rélated offeirce.
131. (13 A Court exercising its jurisdiction under section 130~
(a) roay make the protection order before the offender is discharged by the Court or
otherwise leaves the Court subject 1o the offender being given a sufficient
oppoertunity lo present evidence and to prepare and prcsent submissions about the

making of a protection order; or

(b) may adjourn the matter of making the protection order to a later fixed time and day
and may, in the meantime, make an interim protection erder wrider this Act.

(2) On the fater day to which the matter has been-adjouined, the Court may receive évidence
that is necessary or degirable to assist it on the matter;

{3) Ifthe of‘tendcr fails to.appear at the later time and day to which the matter is adjourned,
the Colrt may—

(a) make a protection order against the offender even in the absence of the offender:
(b) adjeurn the matter further; or

(¢) order the issue of a warrant for the offender to be taken into custody by a police
officer and brought before the Court.

(4) Any Magistrate may issue a warrant for the purpose of subsection {3)«).
Proforma to be completed by the Court.

132. When dealing with cases under this Part the presiding efficer shall complete a proforma
form containing details of counseHing and use of Pest Exposure Prophylactics (PEP).
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Domestic violence matters to be dealt with in-Court rather ihan chambers.

133. With the exception of applications brought undet section 100 applications for protection
orders are to be on the record and conducted in a Coutt rooin.

Police dfficer or authorised person may represént the aggrievéd person.

134, {1 A police officér or authorised person fay appear, and acton behalf of, and the aggrieved
petson in a proceeding for any application undér this Act but shall hot agree to an oFderunder
section 104 or section 105 witlhout the specific approval of the aggrieved person.

(2). If an authorised person has made an gpplication under this A<t to a Court and the Court
d_ec‘i:dc-s- the authofised person is not able to assist it, the application is taken to-have been made
by the aggrieved person.

Concurrent and otier proceedings.

135. (1) Any application under this Act may be made, and @ Court or Magistrate may, as
authorised by this Act; dispose of the appﬁcati'o'n- notwithstanding that a person concerned inthe
application has been charged with an offence arising out of conduct ot which the application:
is based.

(2) Subsection (3} applies—

(a) if the person against whein—
() aprotection order has beeh made;
{ii) a Court has refused to make a ptotection erder: or
(iii) praceedings ate current in which a protection order is sought against the person;
is charged with an offence mentionad in subsection (1); and

() if the person is charged with an offence mentiened ifi subsection (1) and the Contt
has done either ofthe following rélating to a protection order naniing the person as
the respondent-

(i} revoked, or refused to revoke, the protection order;

(i) varied, or refused to vary, the protection order, including the conditionsimposed
by the order.

(3} A reference to—
(a) the making. or refusal to make, the order, ora revocation or variation:
(b) the existence of current proceedings mentioned in subséction (2)fa(iii);
(c) the fact that evidence of a particular naturg or content was. given in—

(i) the proceedings in which the-grder, fevocdtion or variation was made orrefused;
or




(ii) the current proceedings;
is inadmissible in the trial of the person for an offence arising out of conduct on which the
app!ication_ for the order, revocation, or variation, or relevant to the current proceedings, is
based. '
(4) For the removal of doubt, it is declared that, subject to this section, an application,
proceeding er order under this Act in relation (o the conduct of the persen does net atfect any

proceeding for an offence against the person arising out of the same conduet,

{5} The person may be punished for the offence mentioned in subsection (4) despite any
order made against him under this Act,

Child not to be a witness or swear to an affidavit.

136. (1) This section applies to a child, other than a child who is the aggrieved person or
respondent in the relevant proceedings under this Act,

(2) Subject t an order of a Court, a person shall not—
(@) call a child as a witness in the proceedings;
(b) ask a child to remain in a Court during the proceedings; or
(¢} ask a child to swear an affidavit for the proceedings.

{3) The Court shall only make an order in accordance with subsection (2} if it considers that
to do so would be in the best interesis of the child.

{4} Ifa Court orders thata child may be called as a witness, the Court shall consider whether
the child should be declared a vulnerable witness in accordance with section 160 and that the
evidence of the child be given through ene of the means. specified in scetion 160.

{3) A sworn affidavit of a child is not admissible in the proceedings unless the Court had
ordered the child to swear the affidavit,

Adjudication on the papers where possible.

137. Magistrates shall as far as possible adjudicate matters on the papers and shall avoid fengthy
pericds of oral evidence.

Adjournment of mutters only where absolutely necessary.
138, Magistrates shall as far as possible only adjourn matters where—

() the respondent has not been served with the application as requived by the provisions
of this part;

(b) the respondent has not been given a reasonable amount of time to prepare his case;
or

(c) itis otherwise in the interests of natural justice to do so.
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Atteidunce at proceedings.

139. (1) A person may not be present in any proceedings dealing with domestic violence under
this Act. unless that person is—

(#) an officer of the Court;
{b) a party to the proceedings;

{c) a person bringing an application on behalf of the aggrieved persor in terms of
section 71;

(d) a legal representative of any party to the proceedings;

(e} a witness;

(f) a person for the purpose of preéviding support to the applicant;

(g) a person for the purpese of providing support to the respondent; and

(h) a person whom the Court permits fo be present, but the Court miay, if it is satisfied
that it is in the interests of justice, exclude any persen from attending any part of the

proceedings.

(2) Nothing in this subsection limits any other power of the Court to hear proceedings in
camera or to exclude any person from attending such proceedings.

Witich Coiirt has jurisdiction.
140. (1) Any Court withir the area in which~

fa) the aggrieved person permanéntly or femporarily resides, carties on business or is
employed;

{(b) the respondent resides, carries on business or is efployed; 0x
{c} the cause of action arose,
has jurisdiction to grant a protection erder under this Act.
{2) No specific minimum period is required in relation to subsection (1) (a).
(3) A protection order is enforceable throughout the Kingdom of Eswatiii.
Orders evidence of the malters contaiived therein.

141. (1) In any proceeding with the view to giving effect to any provision of this Act dealing
with domestic vielence purporting to be—

(a) a copy of a protection order or a temporary protection order; or
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(b) a copy of an order revoking a protection order or a temporary protection order,
or varying the prohibitions and restrictions impesed by a pretection order or a

temporaty protection order,

shall be evidence and, in the absence of evidence to the contrary, conclusive evidence of the
making of the order and of the matters contained therein,

Evidentiqry provisions.
142.  {1) Inany proceeding with the view to-
(a) making a profection order or an interim protection order;
{b} revoking a protection order or an interim protection order: or

te) varying the prohibitions and restrictions imposed by a protection order or an interim
protectien order,

the Court may inform itself in such manier as it thinks fi1 and is not bound by the strictruies of
practice ot as (o evidence.

{2) The Court need not havé the persenal evidence of the aggrieved person before making
a protection order.

Cross applications,

143, (1) When considering an application for a protection order; the Court shall make enquiries
as to—
(a) the existence or otherwise of any other protection orders which are existing or have

existed between the parties: and

(b) any applications for protection orders which have been filed in the Court and which
are pending hearing.

{2) If there is another application for a protection order currently before Court, whether
pending hearing or cutrently listed, the Court shall éndeavour to deal with both applications
together and can adjourn either application to enable this to occur.

{3} When dealing with matters where each party has applied for an order agamst the other,
the Court will endeavour to determine who the primary perpetrator of the domestic violence is
and where appropriate. afler considering the safety of both parties, only grant an arder to the
primary the aggrieved person or party.

Court may summon persous to atiend,

144. (1) The Registrar ol the High Court or a clerk of a Magistrate Court may, by notice given
to a person, summon the person to attend the hearing of an application for a protection order al
a time and place specified in the summons—

(a) to give evidence; and

(b} to produce any record in the possession of that person and specified in the notice.
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(2) A person served with a summons to attend as a withess shall not fail, witheut reasonablé
excuse—

(a) to attend as required by the summons;
(b) to attend fromm time to time in the course of the hearing as required by the Coust: or

(¢) to produce any record that the person was required to produce by the summons
served on the person.

(3) A person attending as a witness at a hearing shall not fail~
(a) tobe sworn or to make an affirmation: of

(b) without reasonable excuse, to answer a question that the persen is required to
answer by the Court.

(4) If a person served with a sunmons fails to attend as mentioned in subsection {2)a) or
(b), the Court may order the issue of a warrant for the person to be taken into custody by a police
officer and to be brought before Court.

(5) Any Magistrate may issue a warrant for the purposes of subsection {4},
(6) Subsection {4) does not limit any other powers of the Court.
Court may set aside a sunumons

145. (1) A Court may set aside a sumymons issued under section 144 if the Court is satisfied there
are sufficient grounds for setting the summons aside, inclading—

{a) want of rélevance;
{b)} privilege; or
(¢c) oppressiveness.

(2) The Court may act en the application of the person served with the summons er on its
own initiative.

(3) If a Court sets aside a summons under subsection (1), the Court may make an order for
costs for the benefit of the person on whom the summons was served.

PART XX1V
SERVICE

Service efc. of documents.

146, (1} A summons, order or other docurient to be served for the purposes ot this Act may be
served in the manner prescribed by the Criminal Procedure and Evidence Act with respect to

service of summonses under that Act, and if it is 50 served, the provisions of that Act as to proof

of sérvice shall apply to proof of service for the purposes of this Act,
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(2) A document to be given 1o any persou for the purposes of this Act shall be taken 1o have
been duly given if-

{a} itis given to the person personally or 1o a person authorised by the person to whom
it is directed to. accept delivery of documedits-on behalt that person, eithet generaily

or in a particular case;

(b) itis left at the place of residence or business of the person to whom it i3 directed last
known to the person who gives ifior

(e} itis sent by post to the place of residence or business of the person to whom it is
directed last known to the person who gives it

(3) A document shall be deemed to have been received by the person to whoem it is directed—

(z) where if has been given in the manner referred to in subsection (2)(a), on the day
itis so given;

(h) where it has been given in the manner referred to in subsection (2) (b), on the day
next following the day it is left at the place specified therein; or

{¢) where it has been given in the manner referted to in subsection (2)(c), unless the
contrary is proved, at the time it would be delivered in. the ordinary course of post,

(4) A summons or warrant Issued 10 cause a person to appear or to be brought before a
Magistrates Court in connection with proceedings under this Act may be served or executed on
a Sunday as on any other day.

Service of Court orders.
147. (1) This sectien applies if 2 Court~
{a) has made a protection order;
{b) revokes a protection order; or
{¢) varies a protection ofder (including the conditions imposed by it).
{2) Subject to subsection {3). the clerk of Court shall—
{a} cause—
{i} acopy of the order; and
(ii) in the case of an interim protection order, a copy of the application fora
protection order to which the protection order relates (if a copy has not already
been served);

to be given to the fespondent; and

{b} cause a copy of the order to be given to the aggrieved person and each named -
person; and
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{c) cause a copy of the order to be given to the National Commissioner of Police.

{3) Where an order refeired to in subsection (1) is made in the absence of the respondent
of the aggrieved persen or the clerk of Court has not caused a copy of the order to be served on
the respondent or given to the aggrieved person before the respondent of, as the case may be,
the agerieved person has depatted the Court précinets, the clerk shall~-

(a) in the case whefe a-.copy is to be sefved on the respondent, cause two copies of the
order to be given to the officer in charge of the police region in which thie respondent
was last known to the elerk to ordinarily reside; of

(b) in the case where a copy Is to be given to the aggrieved person, cause one copy of
the order to be given to the officer in charge of the police region in which the
aggrieved person was last Known to the ¢lerk to ordinarily reside.

{(#) The officer in charge of a police region who féceives a ¢opy or copies of ari order from
the clerk of Court under subsection (3) stall cause a copy of the order to be served on the
respondent or, as the case ay be, given to the aggricved personas soon as is practicable.

Service of documents by police.

148, (1) Unless otherwise specified, service of any document in termis-of this Act shall forthwith
be effected in the prescribed manner by a member of the Royal Eswatii Police Service,

{2) The National Commissioner of Police shall ensure that interfial afrangements are made
to ensure that—

(a) a central register of documents which need to be served under this Act dealing with
domestic violenice is kept and that such register include provision for the recording
of details of service;

(b} appropriate police officers artange service of documents which need t6 be served
under this Act in a timely manner; and

{c) a senior officer is assigned to regularly check on the progress of service of
documents which need to be served under this Act to ensure compliarice with
subsection {b).

PART XXV
WEAPONS

Seizure of arms and dungerous weapons.

149, (1} Where the respondent has threatened the use of a weapon or expressed the intention to
Lill the aggricved person, a palice ofﬁcer'-- shall seize any firgarmgé or dangerous weapons which
the respondent may possess and shall take the matter to Court for determination,

(2} The Caurt shall ordei a police officer to seize any firearm or dangerous weapon which
may be in the possession or under the control of a respondent, if the Couit is satisfied on the
evidence placed before it, including any atfidavits supperting an application, that-
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(a) the respondent has threatened the use of a weapor or expressed the intention to kill
or injure himself or herself, or any person in a domestic relationship, by means of

such firearm or dangerous weapon; or

(b} possession of such firearm or dangerous weapon is not in the best interests of the
respondent or any other person in a domestic relationship, as a result of the -

(i) state of mind or mental condition;

(ii} inclination to violence; or

(ifi} use of or dependence on intoxicating liquor er drugs of the respondent.
{3) Any dangerous weapon seized in terms of subsection (2) ~

{a) shall be give_n a distinctive identification mark and retained in police custody for
such period of time as the Court may determine; and

{b) shall only be returned to-
(i) the respondent; or
(i1) to the owner of the dangerous weapon, if the respondent is not the QWRer,
by order of the Court and on such conditiens as the Court may determine.
{4) Notwithstanding subsection (3), if, in'the opinion of the Court, the valie of the dangerous
weapon 50 seized is below two hundred Emalangeni and if the retumn of the dan gerous weapon

has riot béen ordered within twelve months afier it had beeiy so seized or if the Court is satistied
that it is in the interests of the safety of any person concerned, the Court may order that the

dangerous weapen be forfeited to the State.

(5) Any firearm seized in terms of subsection {2). shall be handed over to the National
Commissioner of Police who shall deal with it in accordance with the provisions of the Armis
and Ammunition Act, No. 24 of 1964, or its suceessor,

PART XXVI
DEFENCES AND MATTERS TO BE TAKEN INTO ACCOUNT IN SENTENCING

Minimum age of criminud capacity and presuiption.

I56. (1) A child of the age of ten years and below shall have no criminal capacity in relation to
any offence under this Act,

(2} Where a child is between the ages of ten and fourteen years, the rebuttable presumption
shall apply.

Previous or existing relationship not a defence,

151. Any relationship, previous er existinig, shall not provide a defence to any offence under
this Act.
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Knowledge of age immateridl to conviction but relevant to senfence.
152. (1) Except as otherwise expressly stated, it1s immaterial to a conviction, in‘the case of any
of the offences under this Act committed with respect to a child, that the accused person did not
know that the child was under eighteen years of age at ihe time of the offence or believed that
the child was not under that age.

(2) The Court may consider when determining an appropriate sentence for any offence
under this Ac¢t whether the accused person knew that the victim was under eighteen yeats of age
at the time of fhe effence or believed that the victims was not under that age.

Consent fo offences.

153. (1) Subjest to subsection (2) consent is not a defence to any offenee under this Act.

(2) Consent is a defence to a charge under section 36 and séction 37 if it is proved beyond
areasonable doubt that—

{a) both the victim and the aeevsed were under eighteen years of age at the time of the
alleged offence; and

(b} both the victim and the accused gave their ful} and free consent to all of the sexual
acts alleged.

(3) A prosecution may pot be instituted under either section 36 or section 37 without the - -
written consent of the Director of Public Prosecutions. where—~

() the victim was under eighteen years of age at the time of the alleged offence; .

{b) there was an age difference between the victim and the accused of no more than five
years; and

{c) both the victim and the accused gave their full and free consent to all of the sexual
acts alleged. '

Intoxication immaterial fo conviction but relevant on seiftence.
154. (1) Except as otherwise expressly stated or where the offence requires proof of intention,
it is immaterial to conviction. whether the accused was fitoxicated at the time of the alleged

commission of the offence.

(2} The Court may consider when defermining an appropriate sentence for any otfence
under this Aet—

(a) whether the accused person was intoxicated at the fime of the cormmission of the D)
alleged offence;

(b} the extent of their intoxication; and .

(c¢) the impact that intoxication may have had on their decision-making ability at the
time of the commission of the alleged offence.
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PART XXVI1
EVIDENCE

Subpoenus.

155. The provisions of the Criminal Procedure and Evidence Act so far as they relate to
subpoenas are applicable to all eriminal proceedings under this Act.

Cross-examination by legal representatives,

156. Where there is legal representation the presiding officer shall ensure the cross-examination
is condueled in such 2 manner as not to harass the witness when dealing with the cases brought
under this Act.

Standards of proof.

157. (1) When considering an application for a protection order, the Court shall apply the civil
standard of proof,

(2) When censidering the guilt or otherwise of an accused for any offence under this Act,
including an alleged breach of a domestic violence order under section 118, the Court shal}
apply the criminal standard of proof,

Admissibility af certain evidence,

158. (1) Notwithstanding any other law to the contrary the following evidence shall be
admissible in Court~

(ay evidence collected electronically, visually, graphically or by any other form
including recorded tapes, DVDs and other similar devices: and

{b) evidence of a specialist or professional on the emotional condition of the applicant
or complainant which is a consequence of the unlawful act,

{2} A specialist or professional for the purpeses of this section means—

{(a) a medical practitioner who is registered as such under the Medical and Dental
Practitioners Act, 1970, or its successor—

(1) against whose name the speciality paediatrics is also registered;
(ii) against whose name the speciality psychiatry is also registered;
(1il) against whose name the speciality gynaeeologist is alse registered;
{(iv) general medical practitiener; or

(v) veterinary practitioner;

(b} amaintenance officer who is appointed as such under section 4{ 1) of the Maintenance
Act, 1970 or ather law replacing it;
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(c) a social worker under the Department of Social Welfare who hasnot less than two
years work experience;

(d) a nurse who is registered as such under the Nurses and Midwives Act, 1963, or its
suceessor. and who has not less than two years work experience;

(e) a midwife who is registered as such under the Nurses and Midwives Act, 1965 and
" who has not less than one-year experience;

(f) a child counsellor who has not less than six months experience;

2} a rural health motivator {umgeugeuteliy or a person of similar occupation who has
an experience of not less than two years;

(h) a person who has an experience of at least four years as an educator and has net at
_any stage, as a result of misConduct, been dismissed ffoin service as an edicator;
and

(i) apsyehologistwho:is registered asa clinical educational or counselling psychologist
under the Medical and Dental Practitioners Act, 1970, or its successor.

(3) For the purposes of subsection (2) “educator” means a person who teaches, ediicates or
trains other people, or who provides professional educational services, including professional
therapy and educational psychological services at a publie, independent or private school as
defined under the Education Act, 1981, including former and rétifed educators,

PART XXV
WITNESSES

Protection of the victins and witnesses and their participation in the proceedings.

159. A Court shall take appropriate measures, that gre not prejudicial to or inconsistent with
the rights of the accused and a fair and impartial tridl, to protect the safety, physical and
nsychological well-being, dignity: and privacy of viétims and witnesses and; in so doing, a
Court shall have regard to all rélevant factors, inctuding age, gender and health, and the nature
of ihe crime.

Wititess to be notified of protective measures.

160. (1) The prosecution shall inform Wwitnesses who afe to give evidence in crimiinal
proceedings in which 4 person is charged with the comrmission of the alleged sexual offence
and witnesses who are children. or their parent or guardian or a person in loco parentis ofa
possibility that he may be declared a vulnerable witness in terms of subsection (3) béfore such
witness commences with his testimony at any stage of the proceedings,

{2) The Court shall, before héaring evidence given by a witness referred to in subsection
{1), enquire from the prosecutor whether the witness has been informed as referred in that
subsection and shall note the response of the witnéss on the record of proceedings, and il the
witness indicates that he has not been so informed, the Court shall inform the witness of these
matters referred to in subsection (1)
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(3) The Court may on its own initiative or on the request of the prosecution or any witness
other than a witness referred to under subsection (1), who- 15 to give evidence m .pro.jce_edir_]_gs
referred to under subsection (1), declare such a witness other than the accused, a vulnerable
witness if the Court is of the opinion that the witness is likely to be vulnerable on account of-

(a) age;

(b} intellectual, psychological or physical impairment;
(c) trauma;

(d) cultural differences;

{e) the possibility of intimidation;

(fy race:

(g} language or religion;

(h) the relationship of the witness to any party io-the proce¢dings;
(1) the nature of the subject maiter of the evidence:

{j) being the victing

(k) Being a child; or

(1} any other factor the Court considers relevant.

(4} The Court may, if in doubt as to whether a witness should be deelated a vulnerable
witness in terms of subsection (1), summon any knewledgeable person to appear befoee it and
advise the Court on the valnerability of such witness.

{3) For the purposes of this section a “knowledgeable person” is—

(a) any one of these persons defined as a specialist or professional in section 158 (2);
and

(b) amy other person unrelated to the witness who in the opiriion of the presiding officer
has relevant skill. knowledge and experience to iake an assessment.

(6) On declaration of a witness as a vulnerable witness in terms of this section. the Court
shall, subject to the provisions of subsection (7), direct that such witness be protected by one o
more af the following measures—

{a} allowing such witness to give evidence by means of closed circuit television as
provided for in section 223 bis of the Criminal Procedure and Evidence Atk

(b) directing that the witness give evidence through an intermediary as provided for in
section 223 bis of the Criminal Pracedure and Evidence Act;

(¢) directing that the proceedings may take place in-camera as provided for in section
172-of the Criminal Procedure and Evidence Act;
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(d) profiibiting the publication of ariy information as to the identity of the witnesseés ot
parties concetned as provided for in section 173 of the Criminal Pracedure and
Evidence Act;

{e) prohibiting the family of the applicant or accused from givifig any information that
may lead 1o the identity of the parties concerned; or

(f) any otheér measure which the Couit deems just and appropriate;

(7) Once a Court has declared & withess a vulnerable witness, the Court shiall direet that an
intermediary referred to in subsection (6) (b be appeinted in respect of such 4 witness unless
the interests of justice justify not appointing an intermediary, in which case the Coust shall
record the reasons for not appointing the intérmediary.

(8) In determining which of the protective measures & ferred to i subsection (6) shouild be
applied 10 & witness. the Coutt shall have regard to al) the citcumistances of the case, including
if it so considers—

(a) any views expressed by the witness, but the Court shall accord sueh views the
weight it considers appropriate in view of the age of the witiiegs: ang maturity;

{b) any views expressed by a knowledgeable person whois acquainied with of has
dealt with the witness:

(¢} the need to protect the dignity-of the witness and sense of safety and to protéct the e i
witness; and

(d) the question whether the protéctive measures are likely to prevent the evideince p
given by the witness ffom being effectively tested by 4 party to the proceedings.

(9) The Court may, on its own initiative or upop the request of the prosecution, at any
time revoke or vary the difective giveii in terms of subsection (5 and the Coutt shall, if such
revacation or variation has been made ofi its own initiative, furnish reasons fof the Fevocation
or variation at the time of the revocation or variation.

PART XXIX
CHILDREN AS WITNESSES

Interviews with children.
161. Any police officér undertaking investigations in relation to an offence undet this. Act shall~

(a) ensure that any child victims or witnesses dre interviewed using an electronic
recording device as soon as practicable after the offence was reported;

(b) ensure that the referral to counselling reqiiired under this Act is niade as soon as
practicable after the offerice was cominitted and that the feferral is fade to a
governmental oi-non-governmental agéncy providing counselling services to children; .

() re-interview the childonly if it is in the'best interests of the child to do so, butonly
after that child has had the opportunity to receive the ¢ounseling referred to in
subsection {b).
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Evidence of a child to be principally by statemment or video-taped interview.

162. (1) Evidence-in-chiel of child shall be given as a statement or through the use of a video-
recorded interview with the child, without the child being called as a witness.

(2) The statement or video-taped recording shall be presented 10 a Court at the earljest
possible stage.

Cross-examination of a citild ut « preliminary Irearing in limited circumstances.

163. (1} A presiding efficer at a preliminary hearing shall not require the ¢hild to be called as a
witness for cross-examination unless the presiding otficer is satisfied that

(a} the party seeking to cross-examine the child has—
{iy identified an issue to which the proposed questioning relates:
(ii) provided areason why the evidence of the ¢hild is relevant to the issue;

(i3} explained why the evidence disclosed by the presecution does not addﬁesa the
issue;

{(iv} identified to the presiding officcr the purpose and general nature of the
questions to be put 1o the child to address.the issue; and

{v) the interests of justice cannot adequately be satisfied by leaving cross-
¢xamination of the child about the issue o the trial:

{b) the interests of justice cannot adequately be satisfied by leaving cross-examination
of the child about the issue to the irial.

(2) Without limiting the malters to whicl the presiding officer may have regard for purposes
of subsection {1)(b}, the presiding officer—

(a) shall consider whether—
{1y the prosecution case is adequately disclosed; and
(ii} the charge is adequately particularised; and

(b) shall have regard to the vulnerability of children and the undesirability of calling a
child as a witness for 4 preliminary hedring. '

(3} The presiding otficer shall give reasons for a decision on the application.

{4} Tf achild is to give evidence the provisions of sections 160 and 163 are to be considered
as if appropriately applied.

Limitation on cross-examination,
164. (1} If the child is to be cross-examined, the presiding officer shall not allow the child to be

eross-exammined about an issue other than the issue in relation to which the child was required to
be called unless the presiding officer is satisfied as provided in section 163(1) and
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(2). whichever is relevant. in relation to the issue and the presiding officer—
{a) shall not allow cross-cxamination to continue to the extent that it=
(1} does not appear relevant to an issue for which it may be conducted; or
(if) consists of exploratory quéstions asked in the hope of receiving any answer of
any assistance to the party conducting the cross-examination, commonly known

as a “fishing expedition™; and

(b) shail disallow a question that may b¢ disailowed as being an improper question or
a question simply going to credit.

(2) The child may be resexamined by the party calling the child.
Exclusion of public.
165. (1) Ifachild is to give evidence about an offence 6f a sexual nature, the Couit shall exclide
fiom the room in which it is sitting all persons other than essential persens while the child is
giving the evidence.

(2)If the child is to give evidence other than in relation to an offence of a sexual nature, the
Court shall exclude from the room in which it is s_if[ting- all persons other than esséntial persens
while the child is giving the evidence unless the Court is satisfied that the interests of justice
require the evidence to be heard in open Court.

(3) In this section “essential person”, for a proceeding, means any of the following persons=

(2) a party to the proceeding and the [egal representative of that party:

{b) the prosecutor;

(c) aperson whose presenee is, in the opinion of the Court, necessary or desirable for
the proper conduct of the proceeding;

(d) a support person for the child under section 166;

{e) apersen who applies to the Court to beé présent and whose presence, in the opinion
of the Court—

() would serve a proper interest of the person; and
(i) would not be prejudicial to the child interests of the child.
Child entitled to support,

166. (1) A child, while giving evidence in a relevant proceeding, is entitled to have nearby a
support person who may provide that child with support.

(2) A person may be a support person to the ¢hild after that person has been approved by
the Court after an application by the party intending to call the child to give evidence.



596

(3) The support person shail be permitted to be in close proximity to the child, and within
the sight of the child, while the child is giving evidence.

{4) A child may, with the agreement of the Court, waive the entitlement to a SUppOtt person
under subsection (1).

{5) The Court shall not agree to the waiver if the Court considers the waiver js not in the
best inferests of the child.

Dealing with a vecording.

167. (1) In this Part “recording” means a video=taped recording or such other video recording
of the child or a copy of such.

{2) Subject to subsection (3), an original recording shall not be edited or atherwise changed
in any way,

(3) Apresiding officer may, on application, give approval for a copy of an original recording
1o be edited or changed in a stated way,

Court to give directions abont the use or safe-keeping of a iecording.

168. (1) A presiding officer may make any order the presiding officer considers appropriate
about the use or safe-keeping of a recording.

(2) Without limiting subsection (1), the presiding -officer may give directions. with or
witheut conditions, as to~

{a) the persons, or classes of persons, who are authorised to have possession of a
recording; and

(b} the giving up ol possession of a recording,

(3) The presiding officer shall have regard to the following mattérs when deciding the
persons: or elasses of persens, who are authorised to have possession of a recordin [y

(a) the need for lega! representatives involved in the proceeding to have ageess to
the recording;

(b) the need to ensure that persons authorised to have possession of the recerding are
able to take appropriate measures to ensure there is no unauthorised aceess to the
recording.

(4) In this section “use”, of a recording, includes copying of the reeording.
Unauthorised possession aof, or dealing with, recording.
169. A person who, without autherity—

(a) has a recording in his possession; or

(b) supplies, or offers to supply; a recording to any person: or
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(¢} plays, copies or erases a recording or permits a person e play, copy or erase a
recording,

commits an offence and is liable on conviction to a finé not exceeding twenty-five thousand
Emalangeni or to a term of imprisonment not exceeding five years or both.

Publishing a recording prohibited.

170. (1) A person shall not publish all or part of a récording other than with the approval of
the relevant Court and in accordance with any condition attached to the approval of the Court.

(2 A approval under subsection (1) may be given only in exceptiorial ¢ifcumstances.
{3) In subscction (1) —

“publish” includes to disseminate to the public by radio or television or otherwise by the
transmission of light or sound; and

“welevant Court” means the Court presiding at the proceeding or preliminary hearing at which
the recording is made or the Court of trial or appeal at which the recording is presented.

PART XXX
ADMISSIBILITY OF DOCUMENTS

Admissibility of documentary evidence as to ficts br issue,

171. {1) In any proceeding, not being a criminal procecding, where direct oral evidence of a fact
would be admissible, any statement contained in a document and tending 16 establish that fact
shall, subject fo this Act, be admissible as evidence of that fact if-

{a) the maker of the statement had personal knowledge of the matters dealt with by the
statement, and is called as a witness in the proceeding; or

(b} the document is, or forms part of a recoid relating to any undertaking and made
in the course of that undertaking from information supplied, whether directly or
indirectly, by persons who had, or may réasonably be suppesed to have had,
personal knowledge of the matters dealt with in the information they supplied, and
the person who supplied the information recorded in the statement in question is
called as a witness in the proceeding.

(2) The condition in subsection {1) that the maker of the statément or the person who
supplied the information, as the case may be. be called as 2 witness need riot be satisfied where—

{a) the maker or supplier is dead, or unfit by reason of bodily or mental condition to
attend as a witness;

(b} the maker or supplier is out of the country and it is not reasonably practicable to
secure the attendance of the maker or supplier;

(c) the maker or supplier cannot with reasonable diligence be found or identified;

(d) it cannot reasonably be supposed, having regard to the time which has elapsed
sinee the maker or supplier made the statement, or supplied the information, and
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to afl the circumstances, that the maker or suppiier would have any recollection
of the matters dealt with by the statement the maker made or in the informatien the

supplier supplied;

(e) no party to the proceeding who would have the right to cross- examine the maker or
supplier requires the maker or supplier being ealled as a witness; or

(f) at any stage of the proceeding it appears to the Court that, having regard to all the
circumstances of the case, undue delay or expense would be caused by calling the

maker or supplier as a witness,

(3) The Court may act on hearsay evidence for the purpose of deciding any of the matters
mentioned in subsection (2} (a), (b). (¢), () or {1).

{4} For the purposes of this Act, a statement contained in a document is made by a person
if it was—

{a) written, made, dictated or otherwise produced by that person;
(b) recorded with the knowledge of that person;
(¢) recorded in the course of and anciilary to a proceeding; or
(d) signed, initialied or otherwise supported by another document by that person.
Statement miade before proceedings by child or mentally disabled person.
172, (1) In any proceeding where direct oral evidence of a fact weuld be admissible, any
statement tending to establish that fact, centained in a document, shall be admissibie asevidence
of that fact if
(a) the maker of the statement was a child or a mentally disabled person at the time of
mnaking the statement and had personal knowledge of the matters dealt with by the
statement; and
(b) the maker of the statement is available to give evidence in the proceeding,
(2) Subjeet to subsect-ion {4), if a statement mentioned in subsection (1) (the main
statement) is admissible, a related statement is also admissible as evidenee if the maker of the
related statement is available to give evidence in the proceeding,

{3} A“related statement” is a statement—

(a) made by someone to the maker of the main statement, in response 10 which the
main statemient was made; and

(b} contained in the decument containing the main statement,

(4} Where the statement of a person is admitted as evidence in any proceeding pursuant to
subsection {1) or (2), the party tendering the statement shall, if required to do seo by any other
party 1o the proceeding, call as & witness the person whose statement is so admitted and the
peérson who recorded the statement.
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(5) For a preliminary hearing for a relevant offénce. subsections {1)(b} and (4) do not apply
to the persori who made the statement if the persoti is a child.

(6) Inthe application of subsection (3) 1o a eriminal proceeding “party™ means the prosecution
or the person charged in the proceeding.

Admissibility of representation in prescribed crimiiial proceedings if pé¥son who made it is
upavailable.

173. (1) This section applies in criminal proceedings under this Act if a person with personal
knowledge of an asserted fact—

{(a) made a representation about the asserted fact; and

(b) is unavailable to give evidence about the asserted fact because the petson is dead or

(2) The hearsay rule does not apply te evidence of the representation given by a person who
saw, heard or otherwise pérceived the representation, if the representation was-

(a) made when ot shortly after the asserted fact happened and in ¢ircumstances making
it unlikely the representation is a fabrication;

{b) made in circumstances making it highly probable the representation is teliable; or
(¢} at the time it was made, agaiost the interests of the persotr who made it.
(3) If evidence given by a person of a representation about a matter has been adduced
by a party and has been admitted under subsection ¢2), the hedrsay rule does not apply e the

following evidence adduced by another party to the proceeding-

{a) evidence of the represéntation given by another person who saw, heard or otherwise
perceived the representation:

(b) evidence of another representation about the matter given by a person who saw,
heard or otherwise perceived the ether representation.

{4) For the removal of aiy doubt, it is declared that subsections (2) and (3) only provide
exceptions to the hearsay rule for particular evidence and do not otherwise affectthe admissibility
of the evidence.

{5} In this section “representation” includes=

fa) an express or implied representation, whether oral or written;

{b} a representation to be inferred from conduct;

() arepresentation not intended by the person making it to be communicated 10 or seen
by another person; and

(d) a representation that for any reason is not cominurnicated.
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Previous statement of a witiess, if proved, to be evidence of facts stared.

174. (1} Where in any proceedings a previous statement made by a witness is proved for the
purpose of rebutting a suggestion that the evidence of that person has been fabricated, that
statement shall be admissible as evidence of any faet stated therein of which direct oral evidence
by the person would be admissible.

(2} Nothing in this Act shall affect any of the rules of law relating to the circumstances in
which, where a person called as a witness in any proceeding is cross-examined on a document
used by the person to refiesh the memory of that person, that document may be made evidence
in that proceeding, and where a document or any part of a document is recéived in evidence in
any such proceeding by virtue of any such rule of law, any statement made in that document
or part by the persen using the document to refresh the memoery of that person shall by virtue
of this subsection be admissible as evidence of any fact stated therein of which direct oral
evidence by the person would bé admissible.

Weight to be attached to evidence.
175. In estiniating the weight to be attached to a stafement rendered admissible as gvidence,
regard shall be had to all the circumstasnces from which an inférenee can reasenably be drawn
as to the accuracy or otherwise of the statement, including=
(a) the question whether or not the staternent was made, or the information recorded
n it was supplied, contemportaneously the occurfence or existence of the facts to

which the statement or information relates; and

{b) the question whether or not the maker of the statement, or the supplier of the
information recorded in it, had any ingentive to coniceal or misrepresent the facts.

PART XXXI
CONFISCATION OF PROFITS

Acquisition, possession or use of proceeds aof offences,
176.  Any person who-

{a) acquires;

{b) uses; or

(c} has possession,
of property and who knows or ought to have reasonably knewn that it forms part of the proceeds
af unlawftu] acts of another person ceminits an offence and is liahle on conviction to a fine not
exceeding twenty-five thousand Emalangeni or to a term of imprisonment not exceeding five
years or both,

Instrumentality of a crime.

177 (1} A Court trying offences under this Act shall determine whether an item which was a
subject matter in the trial is an instrumentality of the offerce.
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184, Subject to section 182, no Court Tees including filing or service fees are 1o be charged in
relation to an application brought under this Act.

Register of Protection Orders.

185, (1) The National Cormmissioner of Police shall cause to be kept a register of protection
orders received by police officefs,

(2) The register shall be kept in a central location so that pelice officers can seek information
as to the presence or otherwise of orders when attending domestic incidefits.

(3} The register shall be kept confidential and information régarding the presence or
otherwise of protection orders shall only be provided to palice officers, prosecutors and social
welfare officers or in accerdance with a Court order.

Address. of the aggrieved persoit.

186. (1) The physical address of the applicant shall be omitted from the protection order. unless
the nature of the terms of the order necessitates the inclusion of such address.

(2) The Court may issue any directions to ensure that the physical address of the applicant
is tiot disclosed in any manner, which may endanger the safety, health of well-being of the
applicant.

Other remedies available not sigfficient to refuse an order.
187. The Court may not refuse—

{a) toissuc a protection ordet: or

(b) to impose any condition or make any order which it is competent to irhpose or make
under this section,

merely on the grounds that other legal remedies are available to the applicant,

Minister to prescribe policy directives.

188. The Minister in consultation with the Minister responsible for Justice may prescribe policy
directives for proper implementation of this Act by the Director of Public Prosecutions and the
members of the Roval Eswatini Police.

Use of a child friendly Court.

189. (1) Wherever possible, in cases which require children to give evidence; the Court shall
direct that the evidence of the child be given at any place—

(a) which is informally arranged to set that child withess at ease;

(b) which isso situated that any person whose presence may upset that child witness, is
outside the sight and hearing of tliat child witness; and
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(¢) which enables the Court and any person whose presenice is necessary at the relevant
proceedings to se¢ and hear, either directly or through the medium of any electronic

or other devices, that child witness and any intermediary when giving evidence.

(2} The presiding officer may also make orders for the remaoval of robes or gther formal
atire,

Police responsibility,

190. Wherever possibie when powers to perform certain actions under this Act are delegated to.
pelice officers, those actions are to be undertaken by members of the Domestic Vielenee, Child
Protection and Sexual Offences Unit or the equivalent unit, within the Royal Eswatini Pelice
Service with the exception of duties that need to be undeitaken by officers from the Scenes of
Crime unit.

Tminfng_ Jfor persons dedling with issues arising ander this Act,

191. As soon as practicable after their appointment or the coming into force of this Act,
whichever is the fatter, persons who have duties or responsibilities to perform under this Act
including but not limited to Domestic Violence, Child Protection and Sexual Offences Unit in
the police force, prosecutors and relevant judicial officers and Court staff, are to attend training

on the following issues=

{a) domestic vielence and in particular covering the types of violence and the cycle of
viplence;

(b) societal attitudes towards vielence and sexual assault and how they can impact on
decision makers:

(¢) working with survivors of domestic violence and sexual assault including child
vietims:

(d) interviewing children;
(¢} the role of the Court intermediaries: or
() any other incidental training.
Priority to be given to cases under this Act.
192. Wherever possible when dealing with cases under this Act—
(a) apolice officer carrying out investigations; and

(b) the Registrar of the High Court or clerk of a Magistrate Court dealing with the court
roll in each Court,

are to give these cases priority.
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Plea of guilty.
193. Notwithstanding any other provision under this Act, where an accused has pleaded guilty
to any offence under this Act, the presiding officer shall take the plea of guilty as a miti gating
facior when imposing a sentence.
Publication ¢f information.
194. (1) A person, either natural or juristic shall not publish in any manner any information,
which might directly or indirectly reveal the identity of any party other thari the accused to the
proceedings under this Act including a journalist, editorora pu’iﬁjlishcr except where _pu'b]ishing-
the identity of the accused inight réveal either directly or indirectly the other parties to the
proceedings.

(2) The Court, if it is satisfied that it is.in the interests of justice, may direct that any forther
information relating to proceedings held in terms of this At shail not be _p‘ubli_-sh_ed- but no
direction in terms of this subsection applies in respect of the publication of a {aw report which
does not mention the names or reveal the identities of the parties to the proceedings or of any
witness at such proceedings.

(3) Any person who contravenes subsection (1) comimits an offence and on conviction is
liable to a term of imprisopment not exceeding two years or to a fine not exceeding ten theusand
Ernalangeni or a fine not exceeding fifty thousand Emalangeni in the case of & juristic person.
Certain Regulations.

195. (1) The Minister may make certain regulations regarding~
{a) any form required to be prescribed in terms of this Act;

(b} any matter required 10 be preseribed in terms of this Act;

(c) designation of pubtic health establishients for purposes of providing Post Exposure
Prophylaxis and carrying out compulsory HIV testing;

(d) application by victim for compulsory HIV testing of alleged sex offender;

(e) application by victim Or interested person for HIV testing of alleged sex offender;
(D consideration of application by Magistrate and issuing of order;

(g) application for compulsery H1V testing of alleged sex offender by police official;
(h} application by police official for FITV festing of alleged sex offender;

(i) exccution of ordets for comyulsory HIV testing and results of FIV tests;

(j) execution of order and issuing of warrant of arrest;

(k) Register of applications and orders;

(1) confidentiality of outcome of application;

ik
e
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{m) confidentiality of HIV test results obtained: and

(n) any other matter which the Minister deems necessary or expedient to be prescribed
or peffermed in order to achieve the objects of this Act.

(2) Any regulation made under subsection (1) ~

(a) which may result in expenditure for the State, shall be made in consultation with the
Minister responsible for Finance; and

{b) may provide penaltics for their contravention.
Repeal of law and precedence of this Act.
196. (1) The Gitls and Women’s Protection Act No. 39 of 1920 is repealed.

{2) Where there is incensistency between the provisions of this Act.and any other law,
other than the Constitution, this Act shall take precedence.

The Goverament Printer, ¥Mbabane







